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CURRENT EVENTS. 





NATURALIZATION Laws.—One of our local 
courts has recently found it necessary to de- 
cide a question which, we think, does not 
admit of a reasonable doubt. That question 
was whether, under the existing naturaliza- 
tions laws of the United States, a person who 
is neither ‘‘white’’ nor of African nativity or 
descent, is entitled to the benefit of our nat- 
uralization laws. The applicant for the hon- 
ors and privileges of citizenship was a native 
of China, a Mongolian, and, therefore, ac- 
cording to all received ethnological ideas, 
neither ‘‘white’’ nor of African nativity or 
descent, and to these two classes of persons 
the laws of the United States limit the rights 
of citizenship. By the act of 1802 naturali- 
zation papers were grantable only to ‘‘free 
white persons,’’ but by the act of 1870 and 
subsequent amendments the privilege was 
extended, not to colored people generally, 
but distinctly and exclusively to those of 
African descent or nativity. 

In a legal point of view the case is too 
clear for argument. It is a matter of com- 
mou knowledge that the Chinese are not 
‘‘white,’’ in any sense of the word, and as 
there is no tradition of a migration, even in 
prehistoric ages, from Africa to ‘‘far Cathay,’’ 
any pretense of African descent is utterly 
inadmissible. As a question of public policy 
the matter is worthy of consideration. We 
have long been of opinion that the United 
States had gone quite far enough in confer- 
ring upon immigrants the privileges of citi- 
zenship. In the earlier years of our national 
existence, when there was a great super- 
abundance of land to be occupied and nat- 
ural resources to be utilized, it was the mani- 
fest policy of the American people by all 
suitable inducements to encourage immigra- 
tion and increase our strength and popula- 
tion. That policy, besides affording us the 
honor and glory of furnishing an asylum for 
‘*the oppressed of all nations,’’ tended to 
secure to us that which we then most needed, 
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a great increase of stalwart arms and willing 
hands to subdue the wilderness, to extermin- 
ate the wild beasts, and to quell the savages. 
Now, we have changed all that ; we have peo- 
ple enough even for our broad domain, wild 
beasts are no longer troublesome, and the 
savages are in the main content to draw from 
the Indian agent their rations and annuities 
and afford but scant exercise to our military 
forces. 

The reason of our liberal policy to immi- 
grants has ceased, but the policy has not 
been discontinued, nor do we advocate its 
discontinuance. We are content to afford to 
all comers the equal protection of our laws 
and equal facilities for improving their con- 
dition, and also upon a strict compliance with 
the terms of the law, to grant to them the 
privileges of citizenship. While we favor, at 
present at least, no retrogression, we would 
not willingly take one step forward. If a 
man were as wise and learned as Confucius, 
and was neither white nor of African nativity 
or descent, we would sternly deny to him 
every right not equally enjoyed by every 
other alien visitor to our shores. 

Of all the people in the world the Chinese 
are the very worst material out of which to 
manufacture American citizens, and in many 
respects are the least desirable of immigrants, 
and if we were to open our doors of citizen- 
ship still wider, we would not favor any priv- 
ileges to the Mongolian race. They do not 
fuse with our people, and it is very unde- 
sirable that in any respect they should. 
They have industry and are reasonably peace- 
able, and this all that can be said in their 
favor. 

We think that our naturalization laws need 
no amendment in the way of enlarging the 
scope of their operation, but there might be 
a great improvement in their administration. 
The procedure of naturalization has become 
a mere formality. The candidate for citizen- 
ship declares that he is attached to the prin- 
ciples of our constitution, when in most in- 
stances he does not know what those princi- 
ples are, and could not distinguish between 
the powers of the president of the United 
States and those of a justice of the peaee. 
It is disereditable to the law and its adminis- 
tration when any proceeding in a court of 
justice upon which depends the exercise of 
an important privilege shall be permitted to 
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degenerate into a ‘‘mere matter of form.”’ 
We think, therefore, that the prescribed de- 
claration of attachment to the principles of 
the constitution should be subjected to a 
strict process of verification before the rights 
of citizenship are conferred. Judicial officers 
should not be required to perform the merely 
ministerial office of chronicling the declara- 
tions of would-be citizens, but exercise also 
the judicial functions of deciding whether 
such declarations are true in point of fact 
and supported by sufficient evidence, or only 
made by the declarant pro forma, in order to 
get his ‘‘papers.’’ To this end judges might 
well examine the declarant upon the primary 
principles of republican government and con- 
stitutional law and ascertain whether he 
knows anything and how much, or, more 
properly perhaps, how little about the consti- 
tution, to the principles of which he declares 
himself to be attached. 

If it be objected that this mode of natural- 
ization would be too expensive if the costs 
were, as thev should be, charged to the ap- 
plicant, the answer is, that if the privilege is 
worth having, it is worth paying reasonable 
costs for it, especially as the payment is only 
to be made once in a life-time; that if for- 
eigners are permitted to vote at all, they 
should assuredly be required to understand 
what they are doing, and finally and chiefly 
that the right of citizenship of the United 
States has been unduly cheapened by the 
merely formal procedure into which the ex- 
ecution of the naturalization laws has degen- 
erated, and that their value should be en- 
hanced by all practicable means. 

It is no answer to these views that many 
native citizens are as ignorant as foreigners 
of the essential elements of republican gov- 
ernment. The reply is that the ignorant for- 
eigner asks as a privilege what the ignorant 
native holds as a right born with him, and 
guaranteed to him by the constitution and 
laws of the land. 

We regard it as a very fortunate circum- 
stance that the constitution has vested in the 
congress of the United States the control of 
the subject of naturalization and deprecate 
the use, or, more properly, the abuse of 
State rights by a few of the States vesting in 
aliens the right to vote in State elections. 
This is a violation of the spirit, if not of the 

etter of the constitution of the United States, 





and calls alike for judicial scrutiny and pop- 
ular reprobation. 








NOTES OF RECENT DECISIONS. 

JupGwent — Vatiity — CoLtaTeRAL At- 
TACK—PLEADING — IRREGULARITY.—The Su- 
preme Court of Indiana has recently decided 
a case! involving the extent to which a judg- 
ment rendered by a court of competent ju- 
risdiction may be subjected to collateral at- 
tack. The facts were that a judgment was 
rendered in the circuit court of Tipton county 
in a drainage case, and this action was insti- 
tuted to set aside the judgment upon the 
ground that the noticed required by the stat- 
ute did not appear by the record to have 
been duly given. The court held that this 
case was a mere irregularity, and that for 
such reason a judgment could not be set 
aside upon a merely collateral attack. The 
court said: 

“‘The appellants’ complaint seeks to set 
aside a judgment rendered by the Tipton cir- 
cuit court in a drainage case. Several irreg- 
ularities are pointed out in the proceedings 
of the court, but these irregularities are not 
available in this collateral attack. It is too 
well settled to require the citation of authori- 
ties, that mere irregularities cannot be taken 
advantage of in a collateral attack upon the 
judgment of a court of competent jurisdic- 
tion. If the appellants’ complaint showed 
that the ‘court had no jurisdiction of the 
cause in which the judgment was rendered, 
it would undoubtedly be good; but this is 
not shown. The allegations bearing on this 
point are these: ‘On the seventh day of Feb- 
ruary, 1882, a pretended affidavit was pre- 
sented to the court stating that notice had 
been given of the intention to file said peti- 
tion, but in truth and in fact no notice of any 
kind was ever given, as required by law, of 
the intention to file said petition ; and that no 
sufficient affidavit was ever filed in said court 
showing that notice had been given gs re- 
quired by law.’ These allegations are plainly 
insufficient. They are the mere conclusions 
of the pleader; for whether notices are or 
are not sufficient, or are not as such are re- 
quired by law, is a question to be decided by 


1 Kleyla v. Hasket (S.C. Ind.), 14 N. E. Rep. 387. 
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the court, and not by the pleader.? The vice 
in these allegations is that of a negative preg- 
nant, for they admit there was some notice, 
but deny that it was sufficient in law. If 
there was some notice, and the court ad- 
judged it sufficient, the judgment cannot be 
collaterally attacked, altuough the notice was 
defective.® 

“The allegations are insufficient, because 
they tacitly concede that the record shows 
that notice was given; and, where this ap- 
pears, the general rule is that a collateral 
attack cannot prevail. The law in force at 
the time the petition was filed, January 13, 
1882, did not require that notice of the time 
of filing the petition should be given, but 
that notice of the ‘intention to present the 
petition’ should be given.’’ ® 

2 Singer, etc. Co. v. Effinger, 79 Ind. 264. - 

8 Muncey v. Joest, 74 Ind. 409; McAlpine v. Sweet- 
ser, 76 Ind 78; Hume v. Conduitt, 76 Ind. 598; Stout 
v. Woods, 7 Ind. 108; Cavanaugh v. Smith, 84 Ind. 
880; Quarl v. Abbett, 102 Ind. 233; 1 N. E. Rep. 476; 
Jackson V. State, 104 Ind. 516; 3 N. E. Rep. 863, and 
authorities cited; McMullen v. State, 105 Ind. 334; 4 
N. E. Rep. 303; Pickering v. State, 106 Ind. 228; 6 N. 
E. Rep. 611. 

4 Railroad Co. v. North, 103 Ind. 485; 3 N. E. Rep. 


611. 
5 Rev. Stat. §§ 4275, 4284. 


— ——— SS 


VENDOR AND VENDEE—AsSUMPSIT.—In a 
recent case! the Supreme Court of Minnesota 
recently decided that an action of asswmpsit 
for money had and received could not be 


» maintained under the following circumstan- 


ces: The defendant had bought land and 
agreed to let in the plaintiff as a party pur- 
chaser upon condition that he would pay his 
share of the purchase money. Both parties 
and others interested made the first payment, 
but plaintiff and the others failed to make 
a subsequent payment, and thereupon the 
contract was abandoned, and plaintiff sued 
the defendant in asswmpsit for the money 
which he had paid on the first installment. 
The court held that defendant was not liable, 
saying : 

“This action for money had and received 
cannot, we think, be sustained upon the evi- 
dence in the case. We think the court was 
right in holding that, by the mutual agree- 
ment of the parties, the plaintiff was to be- 


1 McClure v. Bradford, 8. C. Minn., July 9, 1888; 38 
N. W. Rep. 753. 





come jointly interested in the contract which 
defendant had entered into for the purchase 
of the lands described in the answer. The 
plaintiff accordingly paid over to the defend- 
ant the amount sued for, as his part of the 
cash payment made. Subsequently the par- 
ties made default in the payment of the next 
installment dué, and the contract seems to 
have been abandoned. If the defendant had 
denied plaintiff’s interest, and refused to 
recognize him as a party to the contract, or 
to assign his interest to him in order that 
he might protect himself, he being ready to 
perform on his part, so that plaintiff's loss 
might thus be attributed to the defendant, 
the action might have been maintained. But 
such are not the facts as we understand the 
testimony. In Johnson v. Krassin? a con- 
tract for the sale of lands had been taken in 
the name of the defendant, the purchase 
money having been paid by the plaintiff, and 
the defendant had agreed to assigu the same 
to plaintiff, which he afterwards refused to 
do, and an action by plaintiff for money paid 
to his use was sustained. In Sennett v. 
Sheban®* there was a patrol contract for the 
sale of land, upon which plaintiff had made a 
payment. Held, that the money so paid 
could not be recovered back, so long as the 
the defendant, vendor, was not in default, 
and was willing to comply with the terms of 
the contract on his part. So, also, in Mc- 
Kinney v. Harvie,* under a similar patrol 
land contract, the vendee was in default, and 
the vendor was not, and it was determined 
that the former could not recover back the 
installment paid. In this case, it is suffi- 
ciently evident, we think, that the purchase 
in question was made (rashly perhaps) upon 
speculation, and the parties were disap- 
pointed in their expectations. It was, in our 
opinion, by the mutual arrangement of the 
parties, a joint venture; and we are unable 
to discover any good reason, apparent upon 
the record, why either should be entitled to 
recover his share from the other.’’ 
225 Minn. 117. 


327 Minn. 329, 7 N. W. Rep. 266. 
435 N. W. Rep. 668. 
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THE ACCUSED AS A WITNESS. 





' Statutes have be2n enacted in many of the 
States allowing the accused to testify as a 
witness in his own behalf on his trial, if he 
so desire. These statutes are varied in their 
character, provisions and limitations. Prob- 
ably no two of them read exactly alike, and 
yet in each of them it is left optional with the 
party whether he will testify or not. It is a 
privilege granted him, and he cannot be 
compelled to take the witness-stand, nor, as 
a general rule, is the prosecuting officer per- 
mitted to comment upon or refer to his fail- 
ure so to do. The important questions, 
which arise when the accused does offer him- 
self as a witness, are, ‘‘what are his rights, 
duties and privileges while on the stand? 
And to what extent can he be cross-exam- 
ined by the prosecution?’’ And ‘‘can his 
rights as a party be segregated and severed 
from his duties as a witness? Or do they 
attach to him and is he entitled to the benefit 
of them while testifying as a witness?’ 
That these questions may be answered intel- 
ligently, it is necessary to consider, to some 
extent at least, what was not competent to be 
given in evidence against the accused before 
the passage of these enabling statutes, and, 
whether or not, when the defendant becomes 
a witness upon his trial, he makes that com- 
petent evidence against him which was before 
incompetent. Suppose the defendant is on 
trial upon a charge of murder, could the 
prosecution, prior to the enactment of these 
statutes, prove that he had, at sometime prior 
to the commission of the homicide with which 
he is charged, killed another person, or com- 
mitted any other crime, when there was no 
connection between the two transavtions? I 
submit that this could not be done for the 
following reasons: 

1. The State is not permitted to attack the 
character of the defendant, unless he first 
puts it in issue.! In the case last cited the 
court say: ‘‘The testimony objected to did 
not tend to prove any fact material to the 
case. It was elicited as part of the evidence 
of the State in chief. It tended only to prove 
that defendant had been guilty of other 
crimes than the one charged in the indictment 


1 State v. Garrand, 5 Oreg. 156; State v. Lapage, 24 
Am. Rep. 75; Goerson v. Com.,6 Crim. Law Mag. 
290; State v. Rainsbarger, 31 N. W. Rep. 865. 





on which he was being tried, or that he was a 
reckless, bad man, who was willing and ready 
to engage in any criminal enterprise. The 
rule that the State is not permitted to intro- 
duce evidence of the commission by the ac- 
cused of crimes entirely distinct from that 
for which he is being tried, for the purpose 
of proving him guilty of that crime, and that 
it cannot show his bad character until he has 
placed his character in issue, has been so long 
recognized and is so well settled that there 
can be no necessity now for citing authorities 
in its support.’’ 

In State v. Lapage, supra, the court say: 
‘**It is a maxim of our law, that every man is 
presumed to be innocent until he is proved to 
be guilty. It is characteristic of the humanity 
of all the English speaking peoples, that you 
cannot blacken the character of a party who 
is on trial for an alleged crime. Prisoners 
ordinarily come before the court and jury 
under manifest disadvantages. The very 
fact that a man is charged with a crime is 
sufficient to create in many minds a belief 
that he is guilty. It is quite inconsistent 
with that fairness of trial, to which every man 
is entitled, that the jury should be prejudiced 
against him by any evidence except what re- 
lates to the issue; above all, it should not be 
permitted to blacken his character, to show 
that he is worthless, to lighten the sense of 
the responsibility which rests upon the jury, 
by showing that he is not worthy of pains- 
taking and care, and, in short, that the trial 
is what the chemists call experimentum in 
corpore vili.’’ 

2. Even after the defendant has made his 
character an issue in the case, the State can- 
not attack it by proof of particular acts, but 
is confined to proof of general reputation.? 

In State v. Lapage, supra, the court say: 
‘*Of course, if the the respondent sees fit to 
put his character in issue by offering evi- 
dence tending to show that it is good, it is 
then permitted to the prosecution to rebut 
this testimony by showing that it is bad; but 
I think the weight of authority is to the ef- 
fect that this must be done by evidence, not 
of particular facts, but of reputation.”’ 

In Engleman v. State, supra, the court say : 


4 State v. Lapage, 24 Am. Rep. 75; Com. v. O’Brien, 
20 Am. Rep. 325; Engleman v. State, 52 Am. Dec. 499; 
Kinchelow v. State,5 Humph. 9; Snyder v. Com., 85 
Pa. St. 518; Howell v. Com., 5 Gratt. 666. 
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‘On the trial the defendant called witnesses 
to prove his general good character. The 
State was permitted, on cross-examination, 
over the objection of defendant, to prove acts 
of his bad conduct. This was wrong. The 
defendant could not prove pariicular acts of 
good, nor the state of his bad conduct.’’® 

3. The State is not allowed to prejudice the 
jury against the defendant by evidence of 
any misconduct or crime other than the of- 
fense with which he is charged.* 

In People v. Daniels, supra, the Supreme 
Court of California say: ‘‘The objection 
made by him (defendant) to the introduction 
of evidence on the part of the people, which 
showed him to have at one time lived with 
the woman, whom he was alleged to have 
slain in a house of ill-fame, was well taken, 
as tending to prejudice the jury against him 
as an immoral character.’’ 

4. It is not permitted to the State to show 
a tendency in the defendant to commit the 
particular crime with which he is charged.® 

In State v. Lapage, supra, at page 83, the 
court say: ‘‘But however extreme the case 
may be, I think it will be found that the 
courts have always professed to put the ad- 
mission of the testimony on the ground that 
there was some logical connection between 

* the crime proposed to be proved other than 
the tendency to commit one crime as mani- 
fested by the tendency to commit the other. 
In the case under consideration, I cannot see 
any such logical connection between the 
commission of the rape upon Juliette Rousse 
and the murder of Josephine Langmaid as 
the law requires. Iam unable to see any 
connection by which from the first crime can 
be inferred that the respondent was attempt- 
ing the commission of a rape when he com- 
mitted the murder, if he did it, other than 
such inference as I understand the law ex- 


3 Citing Redman v. State, 1 Blackf. 96. 

4 People v. Daniels, 11 Pac. Rep. 655; Rosenwig v. 
People, 63 Barb. 634; State v. Carson, 66 Me. 116; Bon- 
sall v. State, 35 Ind. 460. 

5 State v. Lapage, 24 Am. Rep. &3-87; Goerson v. 
Com., 6 Crim. Law Mag. 390; Swan v. Com., 104 Pa. 


St. 218; People v. O’Sullivan, 10 N. E. Rep. 880; State | 


v. Huff, 11 Nev. 26; State v. Carson, 66 Me. 116; Shaff- 
ner v. Com., 13 Am. Rep. 649; Coleman v. People, 55 
N. Y. 81; Schaser v. State, 36 Wis. 430; State v. Wal- 
ters, 45 Iowa, 389; State v. Hannett,4 Am. Cr. Rep. 
38; People v. Corbin, 15 Am. Rep. 427; Stalker v. 
State, 9 Conn. 341; Gale v. People, 26 Mich. 157; State 
v. Shuford, 69 N. C. 492; Wyatt v. Com.,8 Crim. Law 
Mag. 514. 





pressly to exclude. Proof of the first crime 
would show that the respondent was a very 
bad man; would perhaps show a tendency or 
disposition to commit the particular crime; 
but it would go no further, and in fact would 
amount to little more than an attack upon the 
respondent’s character, which is inadmissible 
unless he puts it in issue, and an attack upon 
his character by showing particular acts, 
which is also inadmissible.”’ 


Again, at page 87, the court say: ‘‘What, 
then, is the question presented by this ex- 
ception? Clearly, no other than this: Was 
evidence that the prisoner committed rape 
upon Juliette Rousse, in Canada, in 1871, 
legally admissible to show that he committed 
or attempted to commit rape upon Josie A. 
Langmead, at Pemberton, in 1875? There 
was no question as to the defendant’s phys- 
ical strength and ability to commit the crime 
of rape. There is no room nor occasion to 
argue that the actual perpetration of rape 
upon one woman tends to show physical 
strength sufficient to commit the same crime 
upon another. No such connecting link is in 
the case. The simple naked question is that 
just stated, namely, can evidence that he 
committed rape upon one woman be received 
as evidence from which the jury may find that 
he committed rape upon another?—the two 
events being entirely independent and distinct 
—no way connected in time, place or circum- 
stances; and we cannot, in my judgment, 
suffer that question to be changed in form, 
or to be covereu up and disguised by vague 
and general observations as to the matter of 
intent, however astute and plausible, without 
imminent danger of losing our way in a wilder- 
ness of falacy and error. The answer to that 
question is to be sought for in the recognized 
authorities of the common law; and I must 
say, that if there is any break in those au- 
thorities, any want of unanimity in the an- 
swer which they give, I have failed to dis- 
cover it. Doubtless some of the cases to 
which we have been referred run pretty near 
the line. But no court has yet said, to my 
knowledge, that the commision of one crime 
is legal evidence of the commission of an- 
other, when there is no connection of time, 
or place, or circumstance, or intent between 
the two, except that the commission of the 
first tends to show a heart capable of com- 
mitting the second.”’ 
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Again, at page 89, the court say: ‘‘Sup- 
pose the general character of one charged 
with crime is infamous and degraded to the 
last degree; that his life has been nothing 
but a succession of crimes of the most atro- 
cious and revolting sort; does not the knowl- 
edge of all this inevitably carry the mind in 
the direction of a conclusion that he has ad- 
ded the particular crime for which he is being 
tried to the list of those that have gone be- 
fore? Why, then, should not the prosecutor 
be permitted to show facts which tend so 
naturally to produce a conviction of his guilt? 
The answer to all these questions is plain and 
decisive. The law is otherwise. It is the 
law, that the prisoner shall be presumed in- 
nocent until his guilt is proved; it is the law, 
that his bad character shall not be shown by 
the State until he has put that matter in is- 
sue by attempting to show good character for 
himself; it is the law, that the credit of a 
witness shall not be impeached by showing 
specific instances of falsehood against him; 
and it is the law, that evidence of the com- 
mission of one crime shall not be received to 
show the commission of another when there 
is no connection between the two.’’ 

In Coleman v. People, supra, the court 
say: ‘‘The general rule is against receiving 
evidence of another offense. A person can- 
not be convicted of one offense upon proof 
that he committed another, however per- 
suasive in a moral’ point of view such evi- 
dence may be. It would be easier to believe 
a person guilty of one crime, if it was known 
that he had committed another of a similar 
character, or, indeed, of any character; but 
the injustice of such a rule in courts of jus- 
tice is apparent. It would lead to convictions 
upon the particular charge made by proof of 
other acts in no way connected with it, and 
to uniting evidence of several offenses to 
produce conviction for a single one.’’ 

It seems, therefore, that, prior to the pas- 
sage of those laws which admit the defendant 
to testify as a witness in his own behalf, if 
he so elect, it was not permitted to the prose- 
cution to show that he had been guilty of a 
crime other than the one for which he was on 
trial; and the question then arises, does the 
defendant, by voluntarily offering himself as 
@ witness and testifying on his trial, break 
down the barrier which the law had placed 
around him as a party, and subject himself 





to cross-examination as an ordinary witness? 

Although it has been held that an accom- 
plice, even, when placed on the stand as a 
witness for the State, cannot, on cross-ex- 
amination, be compelled to testify as to other 
crimes committed by him,® yet the courts, 
of late years, seem to be inclined to permit 
all ordinary witnesses to be subjected to a 
rigid cross-examination on any subject that 
may tend to affect the weight to be given to 
his testimony by the jury.’ If the same rule 
is to be enforced in the case of the accused 
as a witness for himself, his whole life may 
be laid bare before the jury, and not only 
will his credibility be affected thereby, but 
he will also be tried by the jury for all the 
wrongs and crimes of which he may have been 
guilty in the past, as well as the particular 
offense with which he is charged. 

There is some excuse for permitting a lib- 
eral and searching cross-examination of an 
ordinary witness, because only his credibility 
can be affected, and neither life nor liberty 
is in the balance; but in the case where the 
accused is the witness, life or liberty, as well 
as credibility, is at stake; and if the veil 
which covers his past life from the public 
gaze can be lifted, and that past exposed by 
the critical and searching cross-examination 
of counsel, employed to use all possible 
means to secure conviction, and weighed in 
the balances by a jury, in many instances 
prejudiced and hostile, the defendant is just 
as likely to be convicted on general princi- 
ples, because he is shown to be a bad man 
and one who is predisposed to crime, as be- 
cause the evidence shows him to be guilty of 
the offense for which he is on trial; and if 
the evidence leaves the question of his guilt 
of the particular crime doubtful, then the 
testimony elicited on his cross-examination 
will weigh heavily against him, and in all 
probability preponderate the presumption of 
innocence with which the law itself clothes 
him. 

In the case of State v. Saunders,® the court 
say: ‘‘The statute of this State, which per- 
mits a defendant in a criminal case to offer 
himself as a witness in his own behalf, pro- 


6 Pitcher v. People, 16 Mich. 149; Locket v. State, 63 
Ala. 5; State v. Staples, 47 N. H. 114. 

7 State v. Bacon, 9 Pac. Rep. 393; State v. Pfefferle, 
12 Pac. Rep. 406, and the authorities cited in each 


case. 
8 14 Oreg. 300; 12 Pac. Rep. 441. 
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vides that the offer, when so made, shall be 
deemed to have given to the prosecution a 
right to cross-examine him upon all the facts 
to which he has testified, tending to his con- 
viction or acquittal. The question, therefore, 
is, how far he subjects himself to cross-ex- 
amination under that statute. It is very 
likely that, if the statute contained no limita- 
tion as to the extent of the cross-examination 
of a defendant in such a case, he would oc- 
cupy the same footing of any other witness, 
if he chose to take the stand; although some 
of the decisions from the States in which no 
limitation is imposed upon the cross-examina- 
tion hold that the cross-examination of the 
defendant in such a case should not then be 
allowed the same latitude permitted in cross- 
examination of a party not a defendant. The 
ground of the distinction was an apprehen- 
sion that the defendant in such case might be 
convicted of one offense upon his admission 
that he had committed others.’ It seems to 
me that this distinction is very properly 
made, conceding that an ordinary witness 
may be interrogated upon his cross-examina- 
tion as to whether he has not committed 
other offenses that cannot affect him beyond 
his credit in the particular case, unless it ex- 
pose him to prosecution, and then he can 
’ claim his privilege. But as regards the party 
accused, such examination operates as a two- 
edged sword; it would not only impair his 
credit as a witness, but create a strong prej- 
udice in the minds of the jury against him. 
Unless, therefore, a defendant in a criminal 
prosecution is ‘pure as the icicle which hangs 
on Dian’s temple,’ he had better keep off 
the witness-stand if the prosecution is at 
liberty to ransack his past life. Place a per- 
son on trial upon a criminal charge and al- 
low the prosecution to show by him that he 
has before been implicated in similar affairs 
—no matter what explanation of them he at- 
tempts to make—it will be more damaging 
evidence against him and conduce more to 
his conviction than direct testimony of his 
guilt in the particular case. Every lawyer 
who has had any particular experience in 
criminal trials knows this; knows that juries 
are inclined to act from impulse and to con- 
vict parties accused upon general principles. 
An ordinary juror is not liable to care about 
such a party’s guilt or innocence in the par- 


® People v. Brown, 72 N. Y. 571. 





ticular case if they-think him a scapegrace 
or vagabond.”’ 

And in Clarke v. State” the court say: 
“If it were conceded that when a person is 
undergoing examination who occupies only 
the relation of a witness, inquiries may be 
made into past transactions, accusations of 
crime, and arrests and imprisonment for al- 
leged offenses, as affecting his credibility (to 
what extent such inquiries may go, we do not 
decide) the question presents a different 
phase when such inquiries are made of a de- 
fendant, though availing himself of the priv- 
ilege of the statute, and at his own request 
becoming a witness. When there is only the 
relation of a witness the defendant may not 
be affected other than as the credibility of 
one of his witnesses may be impaired; but 
when the accused is himself the witness, not 
only may his credibility as a witness be af- 
fected, but his conviction be obtained on his 
real or supposed guilt of other and dis- 
tinct offenses, when the evidence, other- 
wise, is in itself insufficient. To avoid 
such injustice, and to secure to the defend- 
ant a fair and impartial trial in the 
sense guaranteed by the law, the waiver 
of the constitutional immunity from compul- 
sory self-crimination should not be extended 
beyond the facts which may be testified to 
by other witnesses, or which may be relevant 
to the issue or may tend to elucidate it. 
Within these limits the fullest cross-examina- 
tion should be allowed ; but its range into in- 
quiries respecting past transactions and of- 
fenses, separate and distinct, is prohibited 
by the constitutional inhibition.’’ 

The doctrine announced in the two cases 
from which extracts have been taken is fully 
sustained by the authorities referred to in 
note. ; 

The courts of several States have held that 
when the defendant in a criminal action vol- 
untarily offers himself as a witness on his 
trial, he subjects himself to the same liability 
of a rigid cross-examination as an ordinary 
witness." 


108 Crim. Law Mag. 19. 

11 State v. Huff, 11 Nev. 26; Gale v. People, 26 Mich, 
159; State v. McGraw, 74 Mo. 573; State v. Porter, 75 
Mo. 171; State v. McLaughlin, 76 Mo. 321; State v. 
Carson, 66 Me. 116; State v. Lurch, 12 Oreg. 102; Peo- 
ple v. O’Brien, 66 Cal. 602; 6 Pac. Rep. 695; State v. 
Grant, 79 Mo. 113; State v. Buella, 1S. W. Rep. 764. 

12 State v. Witham, 72 Me. 531; Brandon v. People, 
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But these authorities seem utterly to ignore” 
the distinction between an ordinary witness 
and a party as a witness, and the difference 
in the effect of the evidence elicited upon the 
minds of the jury and the result of the trial ; 
they fail to realize that while in the one case 
only the credibility of the witness is to be 
affected, in the other, not only the credibility 
of the party as a witness is affected, but that 
such testimony is liable to have greater weight 
with the jury against the accused and to work 
him more serious injury on his trial than al- 
most any direct and positive evidence of his 
connection with the offense for which he is 
being tried, could possibly effect. 

I think, therefore, that the courts of Ore- 
gon, California, Nevada, Michigan, Missouri 
and Alabama have adopted the more liberal, 
enlightened and humane view ot the law on 
this vexed question; and on trial of defend- 
ants, in those jurisdictions, equal and impar- 
tial justice will be the more readily adminis- 
tered; at any rate, the accused will not be 
convicted on general principles and because 
he is a notoriously bad character, but solely 
on evidence pertinent to the issue. 


42 N. Y. 265; State v. Ober, 52 N. H. 459; State v. Fay, 
43 Iowa, 651; Town of Norfolk v. Gaylord, 28 Conn. 
309; Boyle v. State, 5 N. E. Rep. 206; Hanoff v. State, 
41 Am. Rep. 496; Yanke v. State, 51 Wis. 464. 








ARBITRATION AND AWARD — CHOICE OF 
ARBITRATOR BY LOT — WAIVER OF OB- 
JECTIONS—EXPRESSION OF OPINION. 





BRUSH V. FISHER. 





Supreme Court of Michigan, June 8, 1888. 


1. Arbitration and Award—Presumption of Fair- 
ness.—The presumption is that an award is fair until 
the contrary is clearly shown; and where a lessee cov- 
enanted to make certain improvements and to pay 
taxes and rent, the amount of the latter to be fixed by 
arbitration at certain intervals, an award, fixing the 
amount at less than had been agreed upon and paid 
for a former term, although the value of the land had 
increased in the meantime, the taxes having also in- 
creased, does not show such unfairness, partiality or 
misconduct as to justify setting it aside. 


2. Same—Choice of Arbitrator by Lot— Waiver of 
Objections.—W here two arbitrators “hoose a third by 
lot, under a submission giving them the right to 
choose a third arbitrator, and the parties with full 
knowledge thereof submit the matter in dispute to 
them, without objection, the award will not be set 
aside on account of such choice. 


3. Same—Qualification of Arbitrator— Expression 





of Opinion—Bias.—The mere expression of an opinion 
on a matter by one to whom it is long afterward sub- 
mitted for arbitration will not disqualify him, where 
no bias or unfairness appears at the time of the sub- 
mission or in the award. 


LonG, J., delivered the opinion of the court: 

On November 23, 1861, Edmund A. Brush, de- 
ceased, executed to the defendant Aaron C. Fisher 
a lease for five years, at $200 a year, of lots 8 and 
9, in block 10 of the brush subdivison of part of 
park lots 17 and 18, on the east side of Woodward 
avenue, in the city of Detroit. The lots have a 
frontage on Woodward avenue of 100 feet, and are 
200 feet deep, and are on the corner of Woodward 
avenue and Erskine street. Mr. Fisher, in addi- 
tion to the payment of the rent, agreed within 
two years to erect a brick building suitable for a 
dwelling, at least two stories high, and equal to 25 
feet front and 36 feet deep on the two lots leased, 
50 feet back from the front of the lots, and erect 
no building within 20 feet of Erskine street. He 
further agreed to pay all taxes and assessments 
levied against the property during said term. 
Among other provisions, the lease contained the 
following: ‘And it is further covenanted by and 
between the parties hereto that, at the expiration 
of said term of five years, the party of the first 
part, his executors, administrators, or assigns, 
shall have tke right, in his or their election, to 
purchase and take of and from the party of the 
second part, his executors, administrators, or as- 
signs, the buildings and improvements erected by 
him or them, or being on said premises, at a val- 
uation thereof, not to exceed twenty thousand 
dollars, to be made by three disinterested persons, 
to be chosen one by each party, and, upon such 
purchase to re-enter upon said premises, and the 
same to have again as in their former estate and 
right. If the party of the first part, his executors, 
administrators, or assigns, elect not to make such 
purchase, then this lease, at the then rental value 
of the premises, to be determined by a reference 
in the manner above set forth, and upon the other 
terms and conditions above set forth, shall stand 
continued for another term of five years.”” ‘And, 
in a like manner, at every expiration of every 
succeeding term of five years, the same election 
as above reserved by the party of the first part, 
his executors, administrators, and assigns, shall 
be had; and if the buildings and improvements, 
as above limited, are not purchased and taken, 
then this lease, at the then rental value, to be de- 
termined as above described, and upon the other 
terms and conditions above set forth, shall stand 
continued for another term of five years.” Mr. 
Fisher entered into possession of the lots under 
this lease, and erected a first-class dwelling-house 
thereon, with a barn and other improvements, the 
whole expense of which buildings and improve- 
ments was between $23,000 and $24,000, and which 
he now values at $20,000. These premises Mr. 
Fisher uses solely for a residence, and claims to 
have built the same for a family residence and 
homestead, and not as an investment for capital. 


‘\ 
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The first term of five years under this lease ex- 
pired January 1, 1877. The annual rental was 
fixed, by the mutual agreement of the parties, for 
the second term of five years, at the same amount 
as for the first term, viz., $200. At the expiration 
of the second term of five years, the annual rent 
was fixed by the mutual agreement of the parties, 
for the third term, at $300 per year, and the same 
was indorsed on the lease. At the expiration of 
the third term of five years, the parties were un- 
’ able to agree on the amount of the annual rental 
for the fourth term, and the parties submitted to 
have the same fixed by arbitrators as provided in 
the lease. The complainants, who are trustees of 
the estate of Edmund A. Brush, deceased, ap- 
pointed Edward J. Stimson as one arbitrator, and 
defendant Fisher appointed Mr. Alanson Sheley 
the other. The arbitrators not being able to agree 
on the rental value of the premises, or on the third 
arbitrator, they finally selected as third arbitrator 
Mr. Alvah E. Leavitt by lot. After hearing the 
parties, Mr. Sheley and Mr. Leavitt agreed upon 
an award fixing the rental of the premises for the 
fourth term at an annual rental of $200. Mr. Stim- 
son did not join in this award, or agree to its 
terms. The bill is filed in this cause in the circuit 
court for the county of Wayne, in chancery, to set 
aside and vacate this award. On the hearing in 
the court below the award was set aside, and va- 
cated and held for naught, with costs against de- 
fendant Fisher, who brings the case into this 
court by appeal from such final deeree. 

It was said by this court in Railway Co. v. 
Callanan, 61 Mich. 26, 34 N. W. Rep. 678, that 
‘“*there is power in a court of equity to relieve 
against awards in some cases where there has been 
fraud and misconduct in the arbitrators, or they 
have acted under some manifest mistake, and, 
perhaps, under some defined and undefined cases. 
But it is evident that there are great objections to 
any general interference by courts with awards. 
They are made by a tribunal of the parties’ own 
selection, who are usually, at least, expected to 
act on their own view of law and testimony more 
freely and less technically than courts and regu- 
lar juries. 

They are also generally expected to frame their 
decisions on broad views of justice, which may 
sometimes deviate from the strict rules of law. 
It is not expected that, after resorting to such 
private tribunals, either party may repudiate their 
action, and fall back on the courts. And equity, 
on whatever pretext it may intervene in such 
cases, does so upon the reason that the tribunal 
has not acted within the lines of the duty laid 
upon it, and has not in fact carried out the agree- 
ment under which it has obtained authority to 
proceed.”’ It is charged in this case that the 
arbitrators chosen were guilty of undue partiality 
and misconduct, and that their award was prop- 
erly set aside by the court below; and counsel for 
complainant bases his argument in support of 
these charges upon the fact, principally, that the 
parties to the lease fixed the rent in 1871 at $200, 





and in 1882 at $300, a year; while in 1887 the 
arbitrators fix the amount of the annual rental at 
$200, the same as fixed by the parties in 1871, 
though it is claimed the property for the last 15 
years has greatly increased in value, and become 
more desirable for residence property.This increase 
in value is admitted by defendant Fisher. The 
assessed value of the lots has increased, from 
$1,800 in 1871, to $17,500 in 1887. It is claimed 
on the part of defendants, and defendants Sheley 
and Leavitt, two of the arbitrators, testify, that 
because of the increased value the taxes had in- 
creased, and that the rental should be reduced, 
instead, of increased. It is therefore claimed by 
complainant (1) that the lease, the contract be- 
tween the parities, very clearly contemplates that 
if the lots increase in value for residence purposes 
the ground-rent is to be increased, and if they 
decrease in value the ground-rent is to be de- 
creased, and that is what the contract means; (2) 
that any award made upon the theory that an in- 
crease in the value of the property necessitates 
and justifies a reduction in the ground-rent is a 
violation of the contract between the parties, and 
that these arbitrators, in making such an award, 
have not acted within the lines of duty laid upon 
them, and have not carried out the agreement 
under which they obtained authority to proceed. 
Courts, however, favor awards made by tribunal 
of the parties’ own choosing, and are reluctant to 
set them aside, and every presumption will be 
made in favor of the fairness, and the burden of 
proof is upon the party seeking to set it aside, 
and the proof must be clear and strong. Morgan 
v. Mather, 2 Ves. Jr. 15; Herrick v. Blair, 1 
Johns. Ch. 101; Davy v. Faw, 7 Cranch. 171; Van 
Cortlandt v. Underhill, 17 Johns. 411; Morse, 
Arb. 531, 544. 

It appears from the assessment rolls put in evi- 
deuce in the case in the court below, and from 
the testimony taken in the case, that up to 1875 
assessments were made upon the basis of 30 per 
cent. of the cash value of the property. In 1876 
thesystem was changed, and a cash valuation 
substituted. The assessment at 30 per cent., in 
1872, of $2,700, would make the cash valuation at 
that time of $9,000. In 1876, the last year of the 
first term, the assessment was $13,325. In 1881, 
the last year of the second term, it was assessed 
at $13,500. In 1886, the last year of the third 
term, it was assessed at $14,300. In 1887 the as- 
sessment was $17,500. Before the arbitrators it 
was conceded that the property was worth $25,000. 
It appears, also, that, while the property was rap- 
idly increasing in value—over 100 per cent. in 16 
years—the taxes were also rapidly increasing in 
amount from year to year. The average of gen- 
eral taxes for the first term of five years was 
$213.10. The average tax for the next term of 
five years was $282.54 per annum. The average 
tax for the third term of five years was $386.96, 
making the tax for the third term almost double 
the first term. The tax for 1887 is still greater, 
being $451.39. In addition to these regular taxes, 
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there were special taxes and assessments paid by 
the lessee; at the time of making the lease, $500 
for paving tax; in 1874, also, a paving tax of 
$436.84; in 1882 another paving tax of $195. Be- 
sides these, there were other taxes for sewers, 
sidewalks, etc., the amount of which is not given. 
It also appeared that preparations were being 
made to pave Erskine street, during the year 1887, 
at an expense of from five to six hundred dollars. 
These improvements, and the increase of the 
property, inure to the benefit of the lessor, while 
it has increased the rental by taxation. The lease 
isa somewhat peculiar one. It is a perpetual 
lease, so far as the lessee is concerned. He has 
no right to avoid it or give it up; but it is not 
perpetual upon the part of the lessor. He is at 
liberty, at the expiration of any term of five years, 
to set aside the lease, and take the property into 
possession, if he should see fit to do so, upon the 
terms therein named, viz., of paying the then 
value of the improvements under the limitations 
of the lease. The lessee was bound to erect a 
building, as hereinbefore stated, and was not only 
to pay the rental, but to ‘bear, pay, and discharge 
all taxes and assessments, whatsoever laid, as- 
sessed, or becoming payable during said term on 
said premises.”” He could not let, transfer, or 
assign said premises, or any part thereof, or any 
interest therein, without the written consent of 
the lessor; and if the lessor elect, at the expira- 
tion of any five years’ term, to take back said 
property, he is to purchase the buildings and im- 
provements erected and being on said premises at 
a valuation thereof, not to exceed $20,000, to be 
fixed by disinterested persons. If the lessor dees 
not elect to make tuch purchase, the rental value 
for another term of five years is to be determined 
by a reference if the parties do not agree, and so 
on at the end of of every five years. ‘There is an 
express condition in the lease that if the rent, 
taxes, or assessinent shall not be paid when the 
same is due and payable, or if the lessee should 
not observe, keep, and perform all the covenants 
and conditions of the lease, everything in the 
lease to be performed by the lessor shall cease, 
determine, and be utterly void, anything therein 
to the contrary notwithstanding; and the lessee 
covenants in such case, at the determination of 
said lease, under these provisions, that he will 
peaceably and quietly surrender and yield up 
said premises; and the lessee agrees to waive any 
and all notice or notices which may be required 
by law to be given to him by the lessor in the 
event of any default being made on his part of the 
demand of possession and of said premises. Un- 
d: ubtedly, the arbitrators, in fixing the rental 
value of the premises, took into consideration 
many if not all the considerations herein men- 
tioned, and upon the whole case thus submitted 
fixed the rental at $200 per annum, aud we are 
not prepared to say that the value fixed by them, 
under the circumstances, is any evidence of undue 
partiality, and we see in it no evidence of any 
misconduct on the part of the arbitrators; but it 





would seem that these stringent provisions in the 
lease would have some effect upon the rental value. 
There is no charge in the bill that the arbitrators 
committed any error of fact or law in fixing the 
rental value of the premises, or that the sum fixed 
was an unreasonably low one; and, had there 
been, it would have been no ground for setting 
aside the award that the arbitrators had com- 
mitted an error of fact or law, unless the error 
was so gross as of itself to furnish clear proof of. 
corruption and fraud. Morse, Arb. 293, 298; 
Water-power Co. v. Gray, 6 Mete. 131; Burchell 
v. Marsh, 17 How. 344; Anderson v. Taylor, 41 
Ga. 10; Lester v. Callaway, 73 Ga. 731; Kirten v. 
Spears, 44 Ark. 166; Railroad Co. v. Myers, 18 
How. 246; Winship v. Jewett, 1 Barb. Ch. 173; 
Perkins v. Giles, 53 Barb. 342; Van Cortlandt v. 
Underhill, 17 Johns. 405. 


It appears that the third arbitrator, when the 
two chosen by the parties were unable to agree, 
was chosen by lot, and it is claimed by the com- 
plainant that this was not a competent way of 
making choice; that the lease contemplates that 
the third arbitrator will be chosen by an exercise 
of judgment by the first two arbitrators—that is, 
by a comparison of views, and an adjustment of 
differences. And counsel cites in support of this 
proposition, Jn re Cassell, 9 Barn. & C. 624; Ford 
v. Jones, 3 Barn. & Adol. 248; In re Greenwood, 
9 Adol. & E. 699. It appears, however, that Mr. 
Thompson, one of the trustees of the Brush estate, 
assented to the selection, and that the parties, 
with full knowledge of the manner in which the 
choice was made, submitted their case, and made 
no objection to the arbitrator until the award was 
made by them. If the parties had a right to ob- 
ject to this mode of making a choice, they must 
be held to have waived it by their conduct in pro- 
ceeding to a hearing knowing the fact. 2 Pars. 
Cont. 707; Morse, Arb. 242; Neale v. Ledger, 16 
East, 51; Inre Tunno, 5 Barn. & A. 494. 

It is also contended by complainant that Mr. 
Sheley had formed an opinion as to the rental 
value of the premises before the time of his being 
appointed an arbitrator, and that such precon- 
ceived opinion is a sufficient reason for avoiding 
this award, inasmuch as the complainants were 
not aware of such bias at the time of submitting 
the case. It appeared, upon Mr. Sheley’s exam- 
ination in the present case, that he told Fisher, 
when be consented with Mr. Brush to put the rent 
up to $300, that he did not understand his own 
interest. Mr. Sheley was further interrogated by 
complainants’ counsel upon that subject as fol- 
lows: ‘Question. Did you think that he under- 
stood his own interest when he entered into the 
lease? Answer. No; I did not think he did then. 
Q. And that controlled you in making this ad- 
justment? A. I think he made a mistake when 
he entered into the lease. Q. And now, Mr. 
Sheley, that view of it influenced you in arriving 
at what he ought to pay? A. I do not khow that 
it does.”’ It appears that this opinion was ex- 
pressed by Mr. Sheley five years before the time 
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of his acting as arbitrator, and at the time when 
the third term of five years commenced on the 
lease. There is no showing upon this record that 
Mr. Sheley had such an opinion, at the time of 
his acting as arbitrator, that in any manner in- 
fluenced his judgment; and it is expected of 
arbitrators that they will frame their decision of 
matters submitted to them on broad views of jus- 
tice, which may sometimes deviate from the strict 
rules of law, and there is nothing in the whole 
record indicating that Mr. Sheley or Mr. Leavitt 
did not act in the utmost good faith in the dis- 
charge of the duty assumed by taem as such arbi- 
trators. ‘‘It is a well settled rule in equity,”’ says 
Senator Allen in Van Cortlandt v. Underhill, 
supra, ‘‘that an award of arbitrators of the parties’ 
own choosing, unless outrageously excessive on 
the face of it, and such as would induce every 
honest man at first blush to cry out against it, 
cannot be set aside, unless there be corruption, 
partiality, misconduct, or the use of an excess of 
power in the arbitrators, or fraud upon the oppo- 
site party.”” We have carefully read this record, 
and are unable to find any testimony showing, or 
tending to show, that these arbitrators were guilty 
of corruption, partiality, misconduct, or any other 
act which would warrant a court in setting aside 
their award. The office of arbitrator is one vol- 
untarily assumed, and is many times a thankless 
task. and parties often feel aggrieved at their 
findings. Charges of corruption, fraud, partiality, 
and misconduct are easily made. The burden of 
proving these charges, however, rests upon the 
party makingthem. Every presumpticn will be 
made in favor of fairness; and courts of equity, 
even, will not set aside an award for reasons 
based upon such charges, unless the proof is made 
clear and strong. We find no proof in this case 
even tending to establish these charges. 

The decree of the court below must be reversed 
and set aside, and decree entered in this court 
dismissing complainant’s bill, with costs of both 
courts. 


Nortre.—As a general rule, any person whom the 
parties select may be an arbitrator, for noone can 
afterward complain of the manifest deficiencies of 
those whom he has himself selected to be his judges.! 
Any one, however, who «cccupies the position of a 
judge, should be disinterested and unbiased, and this 
is true of an arbitrator. Where facts exist which are 
likely to influence him in favor of one of the parties or 
against one of them, such as relationship, interest, or 
prejudice, he will be incompetent as to one injured 
thereby, to whom such incompetency is unknown.? 
But if the interest be remote or trifling and not likely 
to influence the decision of the arbitrator, the courts 
will not set aside the award on account of such inter- 
est. Mere indebtedness of an arbitrator to one of 


1Morse on Arb. 99; Evans v. Ives, 15 Phila. (Penn.) 
635; Dickinson vy. Railroad, 7 W. Va. 390. 

2 Pool v. Hennessey, 39 Iowa, 1{2; 8. c., 18 Am, Rep. 44; 
Bowen Vv. Steere, 6 R. I. 251; Beatty v. Hilliard, 55 N. H. 
428; Earl v. Stocker,2 Vern. 251; Fox v. Hazelton, 10 
Pick. 275; Morse on Arb. 100. 

3 Leominster v. Fitchburg, etc. R. Co.,7 Allen, 38; Che- 
ney v. Martin, 127 Mass, 304. 





the parties has been held not to constitute a ground of 
disqualification. So mere indebtedness of one of the 
parties to the arbitrator, who can get no advantage by 
the award will not necessarily disqualify him, although 
it would be otherwise if the arbitrator’s chances of 
payment were thereby increased.5 And an award will 
not be set aside merely because an arbitrator had be- 
fore acted as counsel for one of the parties in another 
action.6 Nor will mere conversation of the arbitrators 
with others, or even with the parties, respecting the 
subject of the arbitration necessarily require the set- 
ting aside of the award.’ 

On the other hand, family relationship between the 
arbitrator and one of the parties, unknown at the 
time to such party and duly objected to when ascer- 
tained, will be sufficient to disqualify. So, where the 
arbitrator is a partner of one of the parties, and this 
fact is concealed from him. And partnership or pre- 
judice has been held sufficient to disqualify an arbi- 
trator.!0 It has also been held improper for an 
arbitrator to accept hospitality from either of the 
parties, and where this was extended for the purpose 
and had the effect of inducing the arbitrator to act un- 
fairly, his award was set aside. 

If facts that might otherwise disqualify the arbitra- 
torare known to both parties at the time of his 
selection and no objection is made, they will be deemed 
to have waived all objections on account of such dis- 
qualification.2 And knowledge of a party’s attorney 
has been held to be the knowledge of the party him- 
self.18 The objection should be made at the earliest 
opportunity, even at the trial before the arbitrators 
themselves.15 

Fraud, undue partiality, or wilful misconduct of 
the arbitrators, may justify and even require the 
setting aside of their award;!6 and in a recent case an 
award was set aside because one of the arbitrators 
after his appointment had conversed fully upon the 
merits of the matter in dispute with a former arbi- 


4 Chicago, etc. R. Co. v. Hughes, 28 Mich. 186; Morgan 
v. Morgan, 1 Dowl. 611. 

5 Wallis v. Carpenter, 13 Allen, 19; Fisher v. Towner, 14 
Conn. 26. An extraordinarily large award to an insoly- 
ent, who was indebted to an arbitrator, to whom it was 
immediately assigned, was set aside by the New Hamp- 
shire court in an early case: Rand v. Redington, 13 N. 
H.72. See also Woodworth v. McGovern, 52 Vt. 318. 

6 Goodrich v. Hulbert, 123 Mass. 190; s. C., 25 Am. Rep. 
60. 
7 Flatter v. McDermitt, 25 Ind. 326; Shear v. Morher, 8 
Ill. App. 119. But compare Catelett v. Dougherty, 114 
Ill. 568, where the purpose was evil. 

8 Pool v. Hennessey, 39 Iowa, 192; 8. C., 18 Am. Rep. 44; 
Brown v. Leavitt, 26 Me. 251. See also Stephenson v. 
Oatman, 3 Lea (Tenn.), 462. 

9 Connor v. Simpson, 7 Atl. Rep. (Penn.) 161. 

10 Wheeling Gas Co. v. Wheeling, 5 W. Va. 448. But 
see, where there was no imputation of unfairness, 
Graves v. Fisher, 5 Me. 69; 8. C.,17 Am. Dec. 203. Com- 
pare also Morville v. Am. Tract Soc., 123 Mass. 129; 8. C., 
25 Am. Rep 40. 

ll In re Hopper, 8 B. & 8.100. See also Noyes v. Gould, 
57 N. H. 20. 

2 Strong v. Strong, 9 Cush. 560; Hicks v. McDonnell, 99 
Mass. 459; Davis v. Forshee, 34 Ala. 107; tna Ins. Co. v. 
Stevens, 48 Ill. 31; Bash v. Christian, 77 Ind. 290. 

13 Perry v. Moore, 2 E. D. Smith (N. Y.), 32. 

14 Combs v. Wyckoff, 1 Caines (N. Y.), 147; Fox v. Ha- 
zelton, 10 Pick. 275; Robb v. Brachman, 38 Ohio St. 423. 

5 Cones v. Vanosdol, 4 Ind. 248. 

16 Smith v. Smith, 28 Ill. 56; Sullivan v. Frink,3 Iowa, 
68; Spear v. Bidwell, 44 Pa. St. 28; Hyerominues v. Alli- 
son, 52 Mo. 102; Beane v. Macomber, 33 Mich. 127; Cle- 
land v. Hedley, 5 R. I. 163. 
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trator whose award had already been set aside.!” 
Every reasonable presumption, however, will be made 
in favor of the fairness of the award,!8 and a mere 
mistake in judgment on the part of the arbitrator will 
not, ordinarily, be sufficient cause for setting aside the 
award; 19 but a material and prejudical mistake of 
fact apparent upon the face of the award itself leading 
to a result different from that evidently intended by 
the arbitrators may be sufficient cause for setting 
aside the award, as not expressing their real judg- 
ment.” 


17 Moshier v. Shear, 102 Il]. 169; s. c., 40 Am. Rep. 573. 

18 Morgan v. Mather, 2 Ves. Jr. 15; Herrick v. Blair, 1 
Johns. Ch. 101; Dary v. Faw,7 Cranch, 171; Bush v. Da- 
vis, 34 Mich. 190. 

19 Lester v. Callaway, 73 Ga. 730; Tennant v. Divine, 2% 
W. Va. 387; Bumpass v. Webb, 4 Port. ( Ala.) 65; 8. Cc, 29 
Am. Dec. 274; State v. Union Merchants’ Exchange 
(Mo.), 8 Cent. L. J. 290, opinion, 291. 

2 Boston, etc. Co. v. Gray, 6 Metc. (Mass.), 131; Spoor 
v. Tyzzer, 115 Mass. 40; Am. Screw Co. v. Sheldon, 12 R. 
I, 324; Eisenmeyer v. Santer, 77 Ill. 575; South Carolina 
R. Co. v. Moore, 28 Ga. 398; Rand v. Reddington, 13 N. H. 
72; 8. C., 88 Am. Dec. 475; Fredicar v. Guardian Ins. Co., 
5 Ins. L. J. 340; Morse on Arb. 316. 





INSURANCE — APPLICATION — FALSE STATE- 
MENT—NOTICE. 


FITZGERALD V. HARTFORD, ETC. CO. 


Supreme Court of Connecticut, January Term, 1888. 


1. Insurance—Application—Misrepresentation—As- 
sessment — Waiver.— The demand by an insurance 
company from the insured of two assessments after 
the company had received information of the falsity of 
representations made by the insured in the applicaca- 
tion, operates as a waiver of all objection on that 
ground. 


2. Notice.—Where important information is given 
by an inquirer to a clerk of an insurance company, to 
whom the inquirer was referred by the secretary of 
the company, such information so given operates as 
notice to the company. 


PARDEE, J., delivered the opinion of the conrt: 

For the purposes of this case it may be said that 
on July 16, 1881, the defendant issued a policy of 
insuranee upon the life of Alice Galliger, for the 
sum of $2,000. In her application, which by 
agreement was made a part of the contract, she 
stated that she was a widow, when in fact she had 
a husband, but during several years had lived apart 
from him. On Jannary 8, 1884, she assigned her in- 
terest in the contract of insurance to Mary E. 
Fitzgerald, the plaintiff, a distant relative, in con- 
sideration of the promise of the latter, made with 
the consent of her husband, to give the insured a 
home and food and care in sickness, and notified 
the defendant of the assignment and the consid- 
eration upon which it was made. In the spring of 
1885 the insured became unable to work and there- 
after was mostly with the plaintiff, who supported 
and cared for her until her death, in February, 
1886, paying her medical and other expenses, 





Upon this part of the case the charge of the court 
to the jury was to this effect, namely, that if they 
found that the assignment was made upon the 
consideration stated by the plaintiff, namely, that 
she was to give the assignor a home, and was 
made in good faith and not as a mere pretext and 
cover, it is good, and the plaintiff may recover. 
The plaintiff offered evidence tending to prove, 
and claimed to have proven, that on or about July 
20, 1885, she went to the defendant’s office for the 
purpose of asking whether, in case of the death of 
the insured, the husband could claim any part of 
the sum which would then become payable. She 
spoke to Mr. Ball, its secretary and manager, and 
told him that she wished to inquire about Alice 
Galliger’s insurance; he referred her to Mr. Pres- 
ton, a clerk. The latter took from their place 
Alice Galliger’s application for the insurance and 
her notice to the defendant of the assignment of 
the policy to the plaintiff. He looked at the ap- 
plication and asked where Alice Galliger was 
born. The plaintiff replied in Ireland, and added 
that Alice’s husband was then living, but had 
during many years lived apart from her, and asked 
him if the fact that the husband was living would 
make any difference with the company—whether 
he could claim any part of the sum insured in case 
of the death of his wife. Mr. Preston told her 
that it was a matter of indifference to the com- 
pany whether the husband was or was not living, 
and that if living, he coutd not make any trouble 
about it. At this time the plaintiff was ignorant 
of the fact that Alice Galliger had stated in her 
application that she was a widow. Subsequent to 
this conversation the defendant made two assess- 
ments upon the policy and received payment 
thereof from the plaintiff. Upon this part of the 
case the court charged the jury to this effect, 
namely, that if they should find the facts to be as 
claimed by the plaintiff as to the information 
given by her to the defendant, and as to the sub- 
sequent reception by it of assessments made upon 
the policy, it had estopped itself from taking ad- 
vantage of the misstatement of Alice Galliger that 
she was a widow, made in her application; that 
it had waived its right to insist upon a forfeiture, 
therefore, and cannot now set itup. The plaint- 
iff had a verdict. The defendant’s appeal is sub- 
stantially for the following reasons, viz.: (1) That 
the court erred and mistook the law in charging 
the jury upon the question of estoppel or waiver 
by the defendant against setting up the defense 
that Alice Galliger in her application represented 
herself as a widow, when it was admitted that she 
had a husband then living; and especially in this, 
that he charged the jury as follows: “If you be- 
lieve the story of the plaintiff [as referred to in 
the charge] as claimed here by her, if you believe 
that what she says took place in that office at the 
time did in fact take place as she claims it, and 
that this company with this information subse- 
quently made these two assessments which she 
paid, they are estopped from making this claim 
now; that they have waived their right to insist 
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upon this forfeiture, and cannot now set it up.” 
(2) That upon the question whether the plaintiff 
had any insurable interest in the life of the in- 
sured, the court erred and mistook the law in 
charging the jury that ‘‘if you find that this as- 
signment was made upon the consideration stated 
by this plaintiff, that she was to give this woman 
a home, and that it was made in good faith, and 
not as a mere pretext and cover, then the assign- 
ment was good, and she may recover upon it. 
Whether it was made in good faith or not, and 
whether it was not a mere pretext and cover to a 
wagering policy, a speculation that the law con- 
dems, is for you to say; that is, the good faith of 
it. So far as the last question is concerned there 
is no legal objection to this arrangement on the 
ground that this woman has no insurable interest 
in the life of Mrs. Galliger. If, therefore, you 
find that this arrangement was entered into upon 
the consideration stated by the plaintiff, and was 
entered into by her and Mrs. Galliger in entire 
good faith as she claims, then your verdict if you 
are satisfied on the other points of the case, ought 
to be for the plaintiff.”’ 

For the purposes of this case Mr. Ball, the sec- 
retary and manager, was the corporation. The 
plaintiff in speaking to him spoke to it. His act 
of referring her to Mr. Preston was an act of sub- 
stitution of the latter for himself, which he migbt 
lawfully do. It was a declaration to her that she 
might make her intended communication to the 
latter, and when so made it would avail her as 
fully as if made to himself. Therefore, whatever 
the plaintiff said to Mr. Preston, as a matter of law 
was said to Mr. Ball and to the corporation. If 
she communicated any fact to Mr. Preston of im- 
portance affecting either her own or the rights of 
the company, and he omitted to communicate it 
to Mr. Ball, all effects of such omission are to be 
borne by the corporation. The plaintiff desired 
and undertook to communicate such a fact directly 
to it. It preferred to receive, and compelled her 
to make, such communication indirectly; it 
thereby assumed, and must bear, all risk of failure 
in the method adopted. 

The question arising upon these facts is well 
stated in the defendant’s brief, as follows: ‘‘No 
estoppel is claimed to arise from any express con- 
tract or waiver, but it rests on the assumption that 
after the officers of the company had been in- 
formed of the falsity of the statement in the ap- 
plication, they, with that knowledge, elected to 
waive the defect and to treat the policies as valid 
by laying and collecting assessments upon the 
policy.””. The defendants, previous to entering 
into the contract of insurance, required the ap- 
plicant to make written answers to certain ques- 
tions. By agreement this writing became a part 
of the contract, and was retained of course in its 
possession. Whenever the company exercises 
any power.reserved to it under that contract, 
which exercise may in any manner affect the po- 
sition or rights of the insured, at every such mo- 
ment the law compels it to have in mind all pro. 





visions of the contract and interprets every act as 
being done with reference to them. If in acting 
the corporation substitutes the measure of recol- 
lection which it may happen to possess for the full 
measure which the law requires of it, and harm 
ensues, it must bear the burden, not the insured; 
and when it and the insured are at any time jointly 
considering the rights of the parties under the 
contract, and the latter communicates to it a fact 
of importance, a fact which would authorize it to 
exercise its right to terminate the contract, a fact 
indeed which would compel it to decide whether 
it would exercise or waive that right, then, as a 
matter of law, that fact is always thereafter in the 
mind of the corporation, always present in the 
contract, always to be taken into account, and al- 
ways to have the fullest legal force when it is ex- 
ercising a power reserved in the contract in a 
matter which may affect the right of the insured. 
The law imputes knowledge of the terms of the 
contract to the plaintiff. It will not hear her say 
that she has not read them, nor having read, that 
she had forgotten. What it will not permit tothe 
party who has entered into one contract only, it 
will not permit to one who has entered into many. 
The latter must enlarge his power of recollection 
in proportion as he multiplies his contracts. 
Moreover, it would be impossible to state a num- 
ber within which the defendant must remember 
and beyond which it may forget. No principle 
can be supported by a foundation which is uncer- 
tainty itself. In Morrison v. Insurance Co., 59 
Wis. 162, 18 N. W. Rep. 13, an action upon a life- 
policy, the defense was the misstatement by the 
insured in his application as to his age. He an- 
swered by proving that at a time considerably 
subsequent to the taking out of the policy in suit, 
he took a second one from the defendant, in which 
his age was stated correctly. It replied that it 
did not know of the misstatement, but the court 
required it to remember both statements, and 
therefore to have the error in mind when making 
subsequent assessments upon the first. In Bevin 
v. Insurance Co., 23 Conn. 244, the defendant had 
received information by parol before it issued a 
policy applied for, that the applicant intended to 
go to California from the Atlantic coast overland, 
and after issuing the policy had like information 
that he had done so. It received premiums. 
Held to be estopped from taking advantage of the 
written warranty by the assured that he would not 
so cross the country. The company was held to 
the parol information. In Goodwin v. Dean, 50 
Conn. 517, the plaintiff took a mortgage of real 
estate in 1867. The defendant as scrivener drew, 
witnessed, and took the acknowledgment of it. 
The grantee withheld the deed from record until 
1877. In 1876 the defendant took and recorded a 
mortgage of the same real estate. The plaintiff 
claimed that his mortgage, although unrecorded, 
was in equity entitled to preeedence of that of the 
recorded mortgage to the defendant, because the 
latter had knowledge of the plaintiff’s mortgage. 
Held, that the law would not presume that the 
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defendant at the time he took his own mortgage, 
continued to have the knowledge of the prior 
mortgage which he had nine years before. And 
the head-note is as follows: ‘‘A case of this sort, 
where the knowledge was merely casual, and with 
nothing to impress the fact upon the mind, is very 
different from a case where there is a duty upon 
the party to remember, or the notice is of a fact 
affecting his interests.”’ This last supposed case 
is precisely the one at bar. It is the legal duty of 
a party to remember the terms of his contract, 
and the fact which was stated to the defendant 
affected one of its contracts upon a vital pvint, and 
was stated by the other party to that contract. In 
the quoted case the defendant had knowledge asa 
by-stander that two strangers had made a con- 
tract. He was without interest init. No rule of 
law required him to remember the fact nine years. 
And this court said: ‘“The plaintiff's argument 
assumes that the defendant’s case depends upon 
the presumption that he had forgotten the cir- 
cumstance. It is not a mere question of forget- 
fulness. The question is whether he had forgotten 
anything that he ought to have remembered. 
Unless he was under some obligation to remem- 
ber, he is not chargeable with negligence in not 
remembering. The law imposed no duty upon 
him, and his interests did not requireit. If, while 
contemplating taking a mortgage on his property, 
he had been informed that the plaintiff's mort- 
gage was still outstanding, it would have been his 
duty to remember it. Due regard to his own in- 
terests and to the rights of others required him to 
remember it, and the law might properly impute 
knowledge to him, because the law supposes that 
a@ man will act with due regard to his own inter- 
ests, and requires him to act with due regard to 
the rights of others.”” In Wing v. Harvey, 5 De 
Gex, M. & G. 265, the agent of a life insurance 
company knew that a person upon whose life it 
had issued a policy was living beyond prohibited 
limits. ‘The company was required to have that 
fact in its remembrance when it subsequently ac- 
cepted a premium from him. In Ellis v. Insur- 
ance Co., 32 Fed. Rep. 646, the defendant had 
consented to the assignment of a policy to the 
purchaser of the property insured. Neither party 
then had knowledge of the fact that the vendor 
had violated the terms thereof. Held, that the 
defendant could not set up this fact by way of 
defense. It had in effect said to the assignee that 
the pulicy would be good in his hands; and if 
said either in ignorance or forgetfulness, the con- 
sequences are upon itself, not upon the party who 
had the right to rely upon its declaration. Here 
is an estoppel because of something done in igno- 
rance. In the case at bar the defendant not only 
assented to the assignment of the policy, but it 
subsequently demanded and accepted premiums 
upon it, a most emphatic declaration that the 
policy was good in the hands of the assignee—de- 
manded premiums, not in ignorance, but simply 
in forgetfulness. If the fact thus stated bears 
upon two or more provisions of the contrract; if 





the plaintiff in stating it had knowledge of one 
only—yet having been stated, the law applies it 
with equal force to each, because knowledge of 
both isin the mind of the corporation always. 
The question turns upon its knowledge, not upon 
the plaintiff’s ignorance. Therefore the law, op- 
erating upon the facts, puts the corporation in 
this position—the original applicant made a false 
representation in procuring the insurance; the 
contract was voidable at its pleasure upon knowl- 
edge of the falsehood, but upon such knowledge 
it might elect to keep it in force and reap the at- 
tendant advantages. But, in doing this and in 
notifying the insured of such election by subse- 
quently demanding premiums, it forfeits the right 
of avoidance and is held to have entered into a 
new contract upon a truthful application. 


The law for the protection of human life will 
not permit the purchase of a wagering policy, 
will not permit a person to buy insurance upon 
the life of another unless he has reasonable ground 
for believing it to be for his pecuniary interest in 
some degree that the insured life shall continue, 
or that there should be tie of blood, or marriage, 
actual or expected. In some jurisdictions the law 
forbids the transfer of a policy except to a person 
who has such an interest in the life insured as 
would have authorized the procurement of the 
policy. But we think the weight of argument is 
in favor of permitting the owner of a contract of 
life insurance which has the sanction of the law 
to sell it upon the most advantageous terms, hav- 
ing the world for a market, provided it is an hon- 
est exchange of property, and not a mere cover 
for a wagering transaction. In countless in- 
stances and under many forms the law has sanc- 
tioned contracts which of necessity must have re- 
sulted in pecuniary profit to one person if another 
had soon died. The danger to human life from 
this source has not yet become sufficiently ap- 
preciable to provoke the condemnation of these. 
There is no good reason why the law should con- 
demn an entire class of contracts, great in num- 
ber, no more dangerous to life and of equal capa- 
city for good. The rule of law governing all 
other contracts would seem to be the proper one 
for these, namely, to uphold those which are hon- 
est and beneficial and to annul all which are 
proven to be covers to fraud. The solicitude of 
the law is for the life of the insured. Upon the 
record Alice Galliger was a laboring woman, liv- 
ing apart from her husband, and chiidless. If 
with her chose in action she could purchase from 
a distant relative a home and food for life, with 
care in sickness, we are unable to see why the 
law should forbid it. She was willing to trust her 
life in the keeping of that relative. We cannot 
see wby the law should be more solicitous for her 
than she for herself. In Insurance Co. v. Schefer, 
94 U. S. 457, the head-note is: ‘‘Any person has a 
right to procure an insurance upon his own life 
and assign it to another, provided it be not done 
by way of cover for a wager policy.” And in In- 


surance Co. v. France, Jd. 561, the court says 
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‘As held by us in the case of Insurance Co. v. 
Schefer, supra, 457, any person has a right to pro- 
cure an insurance on his own life and to assign it 
to another, provided it be not done by way of a 
cover for a wager policy.”’ In the subsequent 
case of Warnock v. Davis, 104 U. S. 775, the ex- 
pressions to the effect that the law permits a 
transfer only to a person who has an insurable in- 
terest in the life insured were doubtlessly occa- 
sioned by the belief that the contract under con- 
sideration was a wager. Forin the case of In- 
surance Co. v. Armstrong, 117 U. S. 591,68. C. 
Rep. 877, Mr. Justice Field, returning to the sub- 
ject, says: “A policy of life insurance without re- 
strictive words is assignable by the insured for a 
valuable consideration equally with any other 
chose in action where the assignment is not made 
to cover a mere speculative risk and thus evade 
the law against wager policies;” citing Warnock 
v. Davis, supra. This rule prevails in Masschu- 
setts, New York, and Rhode Island; also in En- 
gland. Insurance Co. v. Allen, 138 Mass. 24; 
Valton v. Assurance Co., 20 N. Y. 32; Rawls v. 
Insurance Co., 27 N. Y. 282; Clark v. Allen, 11R. 
I. 439; Ashley v. Ashley, 3 Sim. 149. In Lemon 
v. Insurance Co., 38 Conn. 294, this court said: 
‘*A question was made before us that Miss Lemon 
had not an insurable interest in Mr. Peterson’s 
life. If she had undertaken to obtain, and had 
obtained, an insurance on his life, that question 
might have arisen. But surely Mr. Peterson had 
an insurable interest in his own life, and he ob- 
tained the insurance on it, and we know of no law 
to prevent him from making the policy payable 
in case of his death to the person to whom he was 
affianved, and if such policy is delivered as a gift 
to the party to whom it is payable, we know no 
law to prevent such a gift from becoming effect- 
ual.”” In Cunningham v. Smith, 70 Pa. St. 450, a 
person paid for insurance upon his own life from 
money furnished him by another, and assigned 
the policy to that other in pursuance of an agree- 
ment made before it was taken. In sustaining the 
assignment the court said in effect that the as- 
signee might have had such an interest in the life 
insured as would have enabled him to insure it in 
his own name, although this was doubtful; but 
the insured had an interest in his own life, ‘tand 
if he was willing to insure himself with the money 
of another, anid to assign his policy to him, there 
is no principle of law which can prevent such 
transaction.’’ There is no error in the judgment 
complained of. 
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1. ABATEMENT—Action — Laches— Statutes. Con- 
struction of Connecticut statutes relstive to the abate- 
ment of actions by the death of the pluintiff. What 
deluy by an administrator will constitute such laches 
as will preclude his continuing the suit of his intestate. 
— Johnson v. New York, etc. Co.,8.C. E. Conn., Jan 13, 
1888 ; 14 Atl. Rep. 773. 

2. ADMIRALITY—Personal Injuries — Damages.——The 
owners of a vessel are liable in personam for injuries in- 
flicted by the mate on the libelant, by striking and 
injuring him, while both were engaged in loading the 
vessel, and the injuries were inflicted while the mate 
was driving libelant to more efficient work. — The Gen- 
eral Ruc Rer, U.8. D.C. (Tenn.) March 31, 1888; 35 Fed. 
Rep. 152. 

8. APPEAL—Bill of Exceptions—Filing. Where the 
record shows that the bill of exceptions was approved 
and filed in more than ten days after the trial, it will be 
presumed that it was presented to the judge within the 
ten days, as required by the law. — Tomlim v. State, Tex. 
Ct. App., June 20, 1888; 8S. W. Rep. 931. 

4. APPEAL— Dismissal — Return — Statute. Con- 
struction of South Carolina statutes relative to appeals, 
returns to be made in cases appealed, and the dismissal 
of appeals for want of such returns within the pre- 
scribed period.—Cummings v. Wingo, 8. C. 8, Car., May 28, 
1988; 7S. E. Rep. 48. 

5, APPEAL—Evidence. The verdict is not sustained 
by the evidence. — Hopkins v. Stuart, 8. C. Minn., July 3, 
1888 ; 38 N. W. Rep. 801. 

6. APPEAL— Record — Costs. When the appellee, 
not satisfied with the record filed on appeal, files a new 
record, he must see that itis filed and docketed in the 
same case, or he will be taxed with the additional costs 
occasioned thereby. — Cassin v. Zavall Co.,8.C. Tex., 
June 12, 1888; 9S. W. Rep. 105. 

7. APPEAL—Review. The rulings or findings of a 
court in an action tried without g jury can only be re- 
viewed upon appeal from the judgment or order made 
on motion for a new trial.— Johnson v. Northern P. R. R., 
8. C. Minn., June 25, 1888; 38 N. W. Rep. 804. 

8. APPEAL—Review. On the whole evidence con- 
sidered the finding of the trial court is sustained. — 
Goodrich v. Magers, 8. C. Kan., July 7, 1888; 18 Pac. Rep 
896. 
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9. APPEAL— Review — Statute. Construction of 
West Virginia statutes relative to the jurisdiction of the 
West Virginia court of appeals, limitation of the power 
of that court as to questions brought before it for review 
by appeal or writ of error. — Ruffner’s Heirs v. Hill, 8. C. 
App. W. Va., June 30, 1888; 7S. E. Rep. 13. 

10. APPEAL— Weight of Evidence. Averdict of a 
jury will not be set aside on appeal unless it is against 
a great preponderance of evidence. — Gulf, etc. R. R. v. 
McCorquodale, 8. C. Tex., June 5, 1888; 9 8. W. Rep. 80. 

ll. ARBITRATION AND AWARD — Compromise. An 
agreement in a note that the maker will abide by the 
award of an arbitrator after three years’ trial of belting, 
if such award is adverse to the maker: Held, that such 
agreement in the absence of fraud is valid. — Tennessee, 
etc. Co. v. Haines, 8. C. R. I., April 28, 1888; 14 Atl. Rep. 853. 

12. ARREST—Warrant—Fugitive. A fugitive from 
justice cannot be arrested in the State to which he fled 
without a warrant. The urgency must be great to 
authorize a departure from the regular mode of pro- 
cedure. — Harris v. Louisville, etc. Co. U. 8. C. C. (Tenn.), 
March 31, 1888; 35 Fed. Rep. 116. 

13. ASSAULT—Triai— Instruction. Where, upon a 
trial for an assault with intent to kill, it appeared that 
the prosecutor had a hatchet which he threw away and 
defendant thereupon assaulted him with deadly weap- 
ons: Held, that itis error to charge the jury that from 
all the circumstances of the case the defendant was 
guilty, and omitting to charge that if he had reason to 
believe that the prosecutor intended to commit upon 
him some great bodily harm. This alternative ought to 
have been submitted to the jury. — Cennon v. State, 8. C. 
Ga., July 12, 1888; 7S. E. Rep. 140. 

14. ASSAULT AND BATTERY — Exemplary Damages.— 
Under California law, in an action for assault and 
battery, where the evidence satisfies the jury that the 
assault was maliciously made, exemplary damages may 
be allowed. — Bundy v. Maginess, 8. C. Cal., June 11, 1888; 
18 Pac. Rep., 668. 

15. ASSUMPSIT — Money Had and Received. A ob- 
tained a contract for the purchase of land, and paid an 
installment of the price. Band C became interested 
with A,and paid him their proportions of such pay- 
ment. Afterwards the contract was abandoned: Held, 
that B and C could not sue A forthe money so paid by 
them. — McClure v. Bradford, 8. O. Minn., July 9, 1888; 32 
N. W. Rep. 753. 

16. ATTACHMENT—Intervention—Judgment. —— When 
the intervenor in an attachment case makes no mention 
of an interest in the goods owned by another, not the 
defendant, it is not error to give plaintiff in attachment 
judgment for the full value of the property, under the 
Texas law. — Choate v. McIihenny Co., 8. C. Tex., June 5, 
1888; 98. W. Rep. 83. 

17, ATTACHMENT—Release—Intervention. Where, 
after intervention and bond by claimant an attachment 
is released, there is no authority for suspending and 
continuing the proceeding till the validity of the at- 
tachment may be determined on appeal. — Blum v. Ad- 
dington, 8. C. Tex., June 5, 1888; 9 8. W. Rep. 82. 

18. BANKS—Cashier’s Bond — Sureties.——The sureties 
on a cashier’s bond “to hold his office during the pleas- 
ure of the board of directors” are liable for defaults 
occurring while he acts as cashier. — Philips v. Bossard, 
U. 8. D. C. (8. C.), May 22, 1888; 35 Fed. Rep. 99. 

19. BAaNKS—Default — Application of Funds.——Where 
the stealings of a cashier exceeded the sum of his bond, 
the bank need not credit funds received from other 
sources to the credit of the bond.— Phillips v. Bossard, U. 
8. D. C. (S. C.), May 22, 1888; 35 Fed. Rep. 99. 

20. BANKRUPTCY — Sales — Assignee. Under the 
bankrupt act of 1841, an assignee may sell, under a 
general order of court; special orders for each sale are 
not necessary.—Farmers L. ¢ T. Co. v. Eno, U. 8.0. C. (N. 
Y.), May 25, 1888; 85 Fed. Rep. 89. 

21. BURGLARY—Evidence — Sufficiency. Circum- 
stances stated under which it was held that the 
evidence was not sufficient to convict the defendant of 
































burglary and larceny. — Prather v. Commonwealth, 8. C. 
App. Va., July 19, 1882; 7S. E. Rep. 178. 

22. CARRIERS — Street Cars — Negligence. In an 
action against a street car company for negligence, an 
instruction that, in the transportation of passengers 
defendant must exercise the utmost human foresight, 
skill and care, is proper. — Dougherty v. Mo. R. R., 8. C. 
Mo., June 18, 1888; 8S. W. Rep. 900. 


23. CHATTEL MORTGAGE— Record — Acknowledgment. 
The filing of a chattel mortgage, where the 
acknowedgment of the notary has not his official seal, 
is no notice to subsequent purchasers in good faith.— 
Thompson v. Scheid, 8. C. Minn., July 3, 1888;38 N. W. Rep- 
801. 

24, COLLISION—Fog—Vessel at Anchor. Where a 
steamer running in a fog as slowly as possible collided 
with a schooner at anchor, was held to inevitable ac- 
cident involving no damages. — Van Dyke v. The Bridge- 
port, U.S. D. C. (N. Y.), May 12, 1888; 35 Fed. Rep. 169. 


25, CoLLISION—Tows — Steamer and Sail. When 
collision was imminent between a steam canal boat and 
asailing schooner, the schooner was luffed into the 
wind, in an effort to stop her headway: Held, no fault 
for which the schooner was liable. — McCormick v. The 
Gleadys, U. 8. D. C. (N. Y.), April 18, 1888; 35 Fed. Rep. 160. 


26. CONTRACT—Consideration—Laches. Where the 
defendant was indebted to T for building a house and 
agreed with him to pay the debt toA and afterwards 
refused to pay Aon his demand, saying that the debt 
would be paid when the work was finished and was 
afterwards released by T: Held, that the release an- 
nulled the agreement and extinguished plaintiff’s 
demand against defendant, he not having prosecuted it 
in time.— Wood v. Moriarity, 8. C. R. 1., April 28, 1888; 14 
Atl. Rep. 855. 

27. CONTRACT—Statute of Frauds— Performance. 
Where a contract for building a house had been per- 
formed on one side within a year, it is not within the 
statute of frauds, although, having been reduced to 
writing, it had not been signed by the party sought to be 
charged. — Durfee v. O’ Brien, 8. C. R. I., May 12, 1888; 14 
Atl. Rep. 857. 

28. COUNTIES — Court-house — Acceptance. The 
citizens of a county-seat town donated a lot and buiid- 
ing thereon for a court-house. The county clerk took 
an office therein, and the county commissioners held 
their session in his office under protest: Held, a suf- 
ficient acceptance by the county of the building asa 
court-house.—Board of Commrs. v. State, 8. C. Kan., July 
7, 1888; 18 Pac. Rep. 889. 

29. COUNTIES—Highways—Death — Statute. The 
statute which gives to the representatives of a deceased 
person an action for damages against the party through 
whose negligence the death of the deceased occurred, 
does not apply to cases in which a county was the party 
whose negligence with reference to its highways was 
the cause of the death, as against a county in such case 
the action dies as at common law with the person. — All 
v. Barnwell County, 8. C. 8. Car., July 13, 1888; 78. E. Rep. 
58. 

30, COUNTIES—Negligence— Contributory Negligence. 
The statute which gives to a person injured by the 
negligence of a county a remedy against the county 
does not apply if he has been guilty of contribtory neg- 
ligence. — Laney v. Chesterfield Connty 8. C. 8. Car., July 
18, 1888; 78. E. Rep. 56. 


31. CONSTITUTIONAL LAW—Board of Health— Statute— 
Ordinance The ordinance of a municipal corpora- 
tion requiring physicians to reportto the board of 
health infectious diseases is not unconstitutional—State 
v. Wordin, 8. C. Err. Conn., Dec. 1, 1887; 14 Atl. Rep. 801. 
































32. CONSTITUTIONAL LAW—New Trial— Full Bench.—— 
The practice of reserving the motion for a new trial 
after verdict before a single judge, for argument and 
decision before a full bench may be consistent with the 
seventh amendment to the United States constitution, 
but it must proceed entirely from the trial judge him 
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self; it is not the right of the suitor.—Jres v. Grand Trunk 
Rwy, U. 8. C. C. (Mich.), June 25, 1887; 35 Fed. Rep. 176. 

33. CONSTITUTIONAL LAw—Reputation — Evidence.—— 
The bad character of a place may be given in evidence 
in a prosecution relating to it, and the reception of evi- 
dence of its reputation is not in conflict with that 
possession of the constitutionof Rhode Island, which 
requires that a party accused for crime shall be con- 
fronted with the witnesses against him. — State v. Wal- 
dron, 8. C. R. I., April 14, 1888; 14 Atl. Rep. 847. 

34. Cost—Remedy. One who is sued before a trial 
justice whose commission had expired may maintain 
an action to recover his costs.— Wentworth v. Wyman, 8. 
J.C. Me., July 25, 1888; 15 Atl. Rep. 33. 

35. CREDITOR’S BILL— Judgment —Execution. A 
judgment creditor may maintain a bill to subject his 
debtor’s lands to the payment of his debt without hav- 
ing previously caused to be issued an execution upon 
the judgments. — Moore v. Bruce, 8. C. App. Va., July 19, 
1888; 7S. E. Rep. 195. 

36. CRIMINAL Law — Adjournment of Jury. The 
adjournment of a jury, after a case is submitted to 
them, to the meals or to bed, is not a resubmission of 
the case to them upon their return, and does not con- 
stitute a submission in the absence of the prisoner. — 
Richie v. Com., Ky. Ct. App., June 16, 1888; 8S. W. Rep. 
913. 

37. CRIMINAL LAW— Admission — Evidence. Ad- 
missions by a defendant which tend only to show his 
participation in the offense are not confessions, and it 
is error in the court to describe them as such ininstruc- 
tions to the jury. — Covington v. State, 8. C. Ga., Oct. 14, 
1887 ; 78. E. Rep. 153. 


38. CRIMINAL Law—Appeal—Discha:ge of Sureties.—— 
When the county court dismisses an appeal from a con- 
viction before a justice because ofthe insufficiency of 
the appeal bond and remands the defendant to the 
custody of the sheriff until the fine is paid, the sureties 
on the bond are discharged. — Childers v. State, Tex. Ct. 
App., June 16, 1888; 8S. W. Rep. 928. 


39. CRIMINAL LAW— Bail-bond — Offense. A bail- 
bond, which recites that the principal is charged with 
unlawfully selling mortgaged property, does not state 
any offense known to the laws of Texas.—Cravey v. State, 
Tex. Ct. App., June 30, 1888; 9S. W. Rep. 62. 


40. CRIMINAL Law — Bill of Exceptions — Mandamus. 
Under California law, a petition for a writ of 
mandamus to have settled a billof exceptions is insuf- 
ficient, when it fails to show that the bill of exceptions 
was presented to the judge upon the required notice to 
the district attorney, and fails to state when the bill 
was presented to the judge or delivered to the clerk.— 
Ansclag v. Superior Court,S.C. Cal., June 9, 1888; 18 Pac. 
Rep. 676. 

41. CRIMINAL LAW—Bribery— Indictment. An in- 
dictment for attempting to bribe an officer to make an 
appointment to office need not aver that the defendant 
was eligible thereto.—State v. Graham, 8. C. Mo., June 18, 
1888; 8S. W. Rep. 911. 

42. CRIMINAL LAW — Continuance. On a trial for 
theft it is error to refuse a continuance when on affi- 
davit itis claimed, that two absent witnesses named 
could state, that when defendant took possession of the 
cow he claimed that he purchased it from A.— Eads v. 
State, Tex, Ct. App., June 29, 1888; 98. W. Rep. 63. 


48. CRIMINAL LAw—Continuance—Absent Witness.— 
It is error to deny a continuance in a case of perjury on 
account of the absence of a witness, who would confirm 
defendant’s statement, due dilligence being shown. — 
Maines v. State, Tex. Ct. App., June 27, 1888; 9S. W. Rep. 
51. 

44, CRIMINAL LAW — Evidence — Irrelevant. The 
wife of the deceased in a murder trial testified that her 
husband was crippled in the arm, and that he was 
wounded in the Confederate service: Held, that the last 
statement was irrelevant and improper.—Irvine v. State, 
Tex. Ct. App., June 27, 1888; 9S. W. Rep. 55. 
































45. CRIMINAL Law — Homicide — Defense of Property. 
Where defendant was in a field with his plow and 
oxen, and a peace-officer without exhibiting any war- 
rant approached him with three others to take posses- 
sion of his plow and oxen, and defendant killed the 
officer without resorting to all other means to prevent 
the seizure, the question whether defendant’s passions 
were so excited as to reduce the killing to mansiaughter 
should be submitted to the jury, under Texas law, al- 
though no such‘tnstruction is requested. — Ledbetter v. 
State, Tex. Ct. App., June 27, 1888; 98. W. Rep. 60. 

46. CRIMINAL LAw—Homicide — Threats. At the 
trial of a husband for the murder of his wife, the pre- 
vious threats of the husband and difficulties between the 
parties may be given in evidence.— Howard v. State, Tex. 
Ct. App., June 20, 1888; 8 S. W. Rep. 929. 

47. CRIMINAL LAw—Instructions. The instructions 
were held to be prejudical, vague, and as impressing the 
belief of the court on the jury. — Bradford v. State, Tex. 
Ct. App., June 23, 1888;98. W. Rep 46. 

48. CRIMINAL LAw—Judgment— Former Jeopardy.—— 
Two defendants were tried jointly and a joint fine was 
assessed against them, but separate judgments are 
entered. Defendants moved to correct the judgment. 
The court set it aside and awarded a new trial: Held, 
that the plea of the former jeopardy was waived. —Ster- 
ling v. State, Tex. Ct. App., June 23, 1888; 9 8. W. Rep. 45. 

49. CRIMINAL Law — Judgment — Joint Fine. A 
valid judgment cannot be entered on a verdict assessing 
a joint penalty against the joint defendants, though 
indicted and tried together. — Cunningham v. State, Tex. 
Ct. App., June 30, 1888; 9 S. W. Rep. 62. 

50. CRIMINAL LAW—Jury. ——— According to repeated 
rulings of this court, while juries and judges of the law 
as well as of the facts, in criminal cases, they accept the 
law as laid down and expounded to them by the pre- 
siding judge. — Hunt v. State, 8. C. Ga., April 20, 1888; 7S. 
E. Rep. 142. 

51. CRIMINAL LAw—Justice of the Peace— Jurisdiction 
— Statute. Construction of Connecticut statutes 
relative to the jurisdiction of justices of the peace in 
criminal proceedings, and procedure prescribed for 
transferring cases from justices’s courts to the higher 
criminal courts. — State v. Watson, 8. C. Err. Conn., Dec. 
28, 1887; 14 Atl. Rep. 797. 

52. CRIMINAL LAwW— Larceny — Evidence. Where 
the evidence shows the contemporaneous disappear- 
ance of the defendant and certain horses, and that 
defendant had the horses in his possession and was 
trying to sell them when arrested, a conviction will be 
sustained, though defendant committed the crime in 
company with another, and was of weak mind and 
easily influenced. — Gentry v. State, Tex. Ct. App., June 
18, 1888; 8 S. W. Rep. 925. 

53. CRIMINAL LAwW—Larceny— Intent. The State’s 
witness testified that he got the alleged stolen steer out 
ofits pasture and putit in another pasture, and was 
assisted by defendant, and that defendant asked him 
where the steer came from, and he told him it came 
from the Big Lake country and belonged to a Mexican: 
Held, that the evidence was insufficient to convict. — 
Buchanan v. State, Tex. Ct. App., June 37, 1888;98, W. 
Rep. 57. 

54. CRIMINAL LAw—Larceny—Possession. Where 
A took possession of a mare, which was found in his 
possession, at the request of B, whose brand the mare 
bore, and kept her publicly, not claiming her as his 
own, he cannot be convicted of theft on such evidence. 
— Anderson v. State, Tex. Ct. App., June 16, 1888; 98. W. 
Rep. 43. 

55. CRIMINAL Law—Larceny—Verdict. A verdict, 
that defendant is guilty of the offense of fraudulently 
taking coal described in the indictment, does not find 
the defendant guilty of theft, under Texas law.—John- 
ston v. State, Tex, Ct. App., June 23, 1888;9S. W. Rep. 48. 

56. CRIMINAL Law—Murder—Insanity.——- Where, in a 
murder case, the defendant relies on the defense of in- 





























* sanity, the burden ison him to establish such defense 
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by a preponderance of evidence. — Rather v. State, Tex. 
Ct. App., June 13, 1888; 9 8. W. Rep. 69. 

67. CRIMINAL Law—Perjury—Information. An in- 
formation for perjury, charging that defendant was 
duly sworn in a certain case then and there at issue, to- 
wit, the case of People v. Martine, and setting out de- 
fendant’s testimony therein, with an averment of its 
materiality, sufficiently sets forth the substance of the 
controversy in respect to which the offense was com- 
mitted. — People v. Ah Bean, 8. C. Cul., June 23, 1888; 18 
Pac. Rep. 815. 

58. CRIMINAL Law — Review — Exclusion of Evidence. 
The exclusion of evidence will not be reviewed 
unless the bill of exceptions shows that appellant ex- 
pected to prove the fact, evidence of which was ex- 
cluded. — Cooksie v. State, Tex. Ct. App., June 29, 1888; 9 
8. W. Rep. 58. 

69. CRIMINAL LAW—Time— Evidence. Testimony 
that a ciime was committed in 1884 is sufficient proof 
that it was committed in 1884.— Wolfe v. State, Tex. Ct. 
App., June 23, 18383; 9S. W. Rep. 44. 

60. CXIMINAL Law—Trial—Indictment — Statute. 
That a trial was had upon a new accusation and not 
upon an indictment, found by a grand jury is a matter for 
direct exception and not for a motiun for a new trial. — 
Gardner v. State, 8. C. Ga., April 18, 1888; 78. E. Rep. 144. 

61. DaMaGES—Penalties. Rule in respect to liqui- 
dated damuges as distinguished from penalties, stated.— 
Fasler v. Beard, 8. C. Minn., June 23, 1883 ; 38 N. W. Rep. 755. 


62. DIVORCE — Alimony — Practice. In a divorce 
suit a decree for alimony prescribing a certuin sum per 
week to be made should provide that either party may 
apply for a change of the terms, amount and mode of 
payment.—Beck v. Beck, N. J. Ct. Err. & App., November 
Term, 1887; 14 Atl. Rep. 812. 

638. EASEMENT— Deed — Description — Estoppel. 
Where land is conveyed by deed with metes and bonds, 
one course of which is to a point in “Rowe street,” 
thence southeasterly, such description does not estop 
the grantor from denying to the grantee the right of 
way from the land so conveyed northwardly on “Rowe 
street.”’ — Alwood v. O’ Brien, 8. J. C. Me., June 20, 1888; 15 
Atl. Rep. 44. 


64. EASEMENT— Monopoly — Railroads. When a 
railroad grants a street railway by deed duly recorded 
an exclusive right to build over its property to its 
depot, any dedication of a roadway to the depot will be 
subject to the street railway’s exclusive right under 
the Texas bill of rights. — Fort Worth R. R. v. Queen City 
R. R., 8. T. Tex., June 12, 1888; 9 8S. W. Rep. 94. 


65. EJECTMENT—Former Recovery. It is no defense 
to an action of ejectment, that plaintiff obtuined 
a judgment therefor in ejectment several ) ears befure, 
when that judgment was not obeyed and the rents and 
profits claimed ure for different periuds. — Southern P. 
R. R. v. Pursell, 8. C. Cal., June 28, 1888; 18 Pac. Rep. 886. 


66. EJECTMENT—Patent — Conditions. Where in 
ejectwent pluintiff shows a patent from the United 
States issued in pursuance of a legislative grant, it is 
not necessary to show that the preliminary conditions 
have been fulfilled. — Southern P. R. R. v. Pursell, 8. C. 
Cal., June 28, 1888; 18 Pac. Rep. 886. 

67. ELECTIONS — Saloons. Where an indictment 
charges defendant with opening a saloon on an election 
day in a certain town which was a voting precinct, it is 
error to charge the jury to find defendant guilty, if the 
offense was committed in the county, not limiting it 
to the precinct charged. — Croell v. State, Tex. Ct. App., 
June 30, 1888; 98. W. Rep. 63. 

68. EMINENT DOMAIN — Abutters — Injunction. 






































Equity will not enjoin a railroud company from oper- 
ating its road, at the suit of an abutting property holder 
whose land has not actually been taken und who was 
cognizable of the progress of the work of laying the 
track, but will leave him to his legal remedy. — Osborne 
wv. Mo. Pac. R. R.,U. 8.C.C. (Mo.), May 26, 1888; 35 Fed. 
Rep. 84. 





69. EMINENT DOMAIN—Compensation—Subsequent In- 
jury. A railroad company in Pennsylvania is bound 
to make compensation for damages suffered by its ex- 
ercise of the right of eminent domain. For subsequent 
injuries the company is not liable any more than a 
private person is for injuries resulting from the lawful 
use of his own property. — Pennsylrania, etc. Co. v. Mer- 
chant, 8. C. Penn., April 9, 1888; 13 Atl. Rep. 690. 

70. EMINENT DomMaIn—Jurisdiction— Waiver. ——-When 
a party appears before commissioners in condemnation 
and testifies as to his damages and appeals from their 
award, he will be held to huve submitted to the juris- 
diction of the court and to have waived irregulurities in 
their appointment.— Whitely v. Mississippi Co.,8.C. Minn., 
June 15, 1888; 38 N. W. Rep. 753. 

71. Equiry—Deed-— Rescission — Contract — Executed 
Contract. Where a married woman made a convey- 
ance of land for the payment of a debt, due by her 
insolvent husband and to seeure the good offices of the 
grantee to procure the release of her husband from a 
criminal charge: Held, that as the contract was executed 
equity would not set aside the deed, although part of 
the consideration procuring the discharge from crimi- 
nal proceedings was illegal. — Booker v. Wingo, 8. C. 8. 
Car., July 5, 1088; 7S. E. Rep. 49. 

72. Equiry—Mistake — Reformation of Deed. By 
mistake a deed failed to convey a strip of land twenty- 
six inches wide on one side of the tract but conveyed a 
similar strip ofland on the other side: Held, that at the 
request of the grantee equity could correct the mistake. 
— Critchfield v. Kline, 8. C. Kan., July 7, 1888; 18 Pac. Rep. 
898. 

73. Equiry—Verdict—Setting Aside — Evidence. A 
court of equity will not set aside a verdict at law on the 
ground of newly-discovered evidence unless that evi- 
dence is decisive of the controversy, and due dilligence 
to discover it had been used before the tiial atlaw. — 
Robinson v. Veal, 8. C. Ga., Nov. 29, 1887; 7S. E. Rep. 159. 

74. EVIDENCE—Documents. In an action against a 
defendant for mismanagement by him of pluintiff’s 
business, it is competent for the plaintiff to produce in 
evidence the books kept by the defendant while acting 
as pluintiff’s agent. — Bugbee v. Allen, S.C. Err. Conn., 
Feb. 13, 1888; 14 Atl. Rep. 778. 

75. EVIDENCE—Negro—Testimony—Weight. —— While 
race distinctions involving moral stamiaa and intelli- 
gence may be considered, yet care should be taken to 
avoid exaggeration into a mere aversion for the wit- 
nesses’ testimony on account of his race. — The General . 
Rucker, U. 8. D.C. (Tenn.), March 31, 1888 ; 35 Fed. Rep. 152. 


76. EXECUTION—Bond—Evidence. Circumstances 
stated under which the answers ofa constable with 
reference to claim papers aS to property levied on by 
him wus sustained. — Smith v. Hightower, 8. C. Ga., April 
23, 1888; 7S. E. Rep. 165. 

77. EXECUTION—Lien. When there is an interval 
of twelve months between executions, the lien of the 
judgment is lost,under Texas act of 1866, and a home- 
stead subsequently entered upon by the judgment 
debtor cannot be subjected to the payment of the judg- 
ment. — Wyliev. Posey,S. C. Tex., June 5, 1888;98. W. 
Rep. 87. 

78. EXECUTION—Relief— Practice. Where no evi- 
dence is submitted against an affidavit of the illegality 
of an execution, the case should not be submitted to 
ajury, but decided by the court as a matter of law. — 
Sprinz v. Heyman, 8. C. Ga., May 28, 1888; 7 8. E. Rep. 177. 

79. EXECUTION — Sale — Presumption. Where a 
sheriff is required on sale under execution to have a 
transcript of the judgment, it will be presumed he had 
it when the sale has been confirmed. — Clawsen v. Whit- 
ney, 8. C. Minn., June 26, 1888; 88 N. W. Rep. 759. 

8. ExECUTOR—Sale—Jurisdiction— Statute. Un- 
der the code of Virginia an executor in whom is not 
vested powers over the real estute cannot maintain a 
bill to compel creditors to seek payment out of the real 
estate by a sule under the orders of the court, nor can 
he combine with the widow and heirs to effect that 
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purpose.— Peirce v. Graham, 8. C. App. Va., Aug. 16. 1888; 
758. E. Rep. 189. 

81. EXECUTORS AND ADMINISTRATORS — Appeal. 
Pending an appeal from a decree of the probate court 
granting letters testamentary, the executor having 
given bond may exercise all the powers appertaining to 
his office as executor. An administrator with the will 
annexed may prosecute an action of ejectment to re- 
cover lands belonging to the estate. — Scott v. Monks, 8. 
C. R. I., May i7, 1888; 14 Atl. Rep. 860. 

82. EXECUTOR AND ADMINISTRATOR— Bond — Sureties. 
Where an executor bought land of his testators 
estate and gave bond with security for the purchase 
money but failed to pay, and his sureties on bis bond as 
executor were compelled to pay: Held, that they were 
entitled to an action for compensation against the 
sureties on the purchase money bond.— Hanley’s Admr. 
v. Henritze’s Admr., 8.C. App, Va., Aug. 2, 1888; 78. E 
Rep. 204. 

83. EXECUTOR AND ADMINISTRATOR— Judgment—Stat- 
ute. The statute of Virginia which make a judg 
ment against the personal representatives of a decedent 
evidence against the heirs, applies only to judgments 
rendered since the passage of that act. — Staples, etc. v. 
Staples, 8. C. App., Va., July 26, 1888; 7S. E. Rep. 199. 


&. EXEMPTION—Seizure—Damages. In an action 
for seizing exempt property under a distress warrant 
exemplary damages are improper, where there is no 
evidence that the plaintiff in the distress proceedings 
knew anything about the seizare.— White v. Stribling, 8. 
C. Tex., June 1, 1888; 9S. W. Rep. 81. 

8. FEDERAL COURTS — State Statute. Federal 
courts follow the decisions of the State courts of last 
resort, in deciding questions arising under State stat 
utes. — Tomes v. Barnes, U. 8. C. C. (N. Y.), April 9, 1888; 
85 Fed. Rep. 112. 

86. FINES—Commissioners’ Courts. Under Texas 
law, commissioners’ courts can grant a right to 
establish a ferry across the Rio Grande river, and such 
franchise extends to the middle of the river. — Tugwell 
v. Eagle P. F. Co., 8. C. Tex. June 19, 1888; 9 8S. W. Rep. 120. 


87. FRAUDS—Statute of—Mines—Agreement to Convey. 
Plaintiff agreed to locate a mine with A which was 
located in A’s name with plaintiff as a witness: Held, 
that the statute of frauds does not apply in asuit to 
compel A to convey a half interest therein to plaintiff. 
— Monitz v. Lavelle, 8. ©. Cal., June 20, 1888; 18 Pac. Rep. 
803. 


88. GAMING—Statute—Nuisance. The statute laws 
of West Virginia prohibiting gaming are intended to 
prevent gaming from becoming a nuisance, not to 
supress it as a vice per se. — State v. Brast,8.C. App., W. 
Va., June 27, 1888; 7S. E. Rep. 1l. 

89. GUARDIAN AND WARD — Bond — Breach. It is 
not necessary in order to sustain a stay, in Iowa on 
a guardian’s bond that the court under which he is 
acting should have made any orders concerning him.— 
Robb v. Perry, U.8.C.C. (Iowa), May 29, 1888; 35 Fed. 
Rep. 102. 

90. HABEAS CoRPUsS—Defective Indictment. —-Where 
a prisoner is held under a defective indictment, he 
should not be discharged on habeas corpus, ifenough ap- 
pears to show he could be detained. — Ez parte Kitchen, 
8. C. Nev., July, 1885; 18 Pac. Rep. 886. 

91. HigHways—Discontinuance. Construction of 
Maine statutes relative to highways their construction, 
the proceedure to be taken for a discontinuance ofa 
highway. — Millett v. County Commissioner, 8. J. C. Me., 
June 23, 1888; 15 Atl. Rep. 24. 

92. HigHwayrs—Obstructions. Permitting a fence 
to remuin after a public road has been established over 
the land, but not opened, will not support a conviction 
for obstructing a public road. — Rankin v. State, Tex. Ct. 
App., June 23, 1888; 8S. W. Rep. 932. 

93. HOMESTEAD — Designation — Crops. Under 
Texas law, a tract of land of less thattwo hundred 
acres becomes a homestead by the owner’s living on it 









































with his family,and he need not so designate it. A 
material crop grown thereon, but not severed from the 
land, isexempt from execution.—Coates v. Caldwell, 8. O. 
Tex., May 29, 1888; 8S. W. Rep. 922. 

94. HOMESTEAD — Widow. A bomestead of less 
value than $5,000, when selected, will, as against the 
husban’s heirs, vest absolutely in the wife at his death, 
though it is then worth more than $5,000, under Cali- 
fornia law. — Inre Burdick’s Estate, 8. C. Cal., June 21, 
1888; 18 Pac. Rep. 805. 

95. HUSBAND AND WIFE — Conveyance Between. 
In 1861 A conveyed lund directly to his wife to her sole 
use. In 1874 she reconveyed to him: Held, that the first 
deed in equity vested a sepurate estate in her, which 
the latter deed conveyed to him. — Turner v. Shaw, 8. C. 
Mo., June 18, 1888; 8S. W. Rep. 897. 

96. HUSBAND AND WIFE—Estoppel— Statute — Recital. 
Where, in a promissory note given by husband and 
wife before the act of 1877, it is recited that the note was 
given for money borrowed for the wife’s estate for the 
payment of the same: Held, that such recital does not 
estop her from showing that the money was really 
borrowed and used by her husband.—Kilbourn v. Brown, 
8. C. Err. Conn., Dec. 23, 1887; 14 Atl. Rep. 784. 

97. HUSBAND AND WIFE—Statute—Contract.—— Under 
the statute law of Connecticut, regulating the property 
relations of husband and wife, a wife may contract with 
her husband, buy from, or sell to him, and may recover 
of the commissioners of his insolvent estate her share of 
money loaned to him by her.— Appeal of Spitz, 8. C. Err. 
Conn., Dec. 30, 1887; 14 Atl. Rep. 776. 

98. HUSBAND AND WIFE— Wife’s Acknowledgment,—— 
Under California law, a statement inthe certificate of 
acknowledgment that the notary made the wife 
acquainted with the contents o fthe instrment, is suf- 
ficient, although the deed states that itis subject to 
conditions contained in another instrument, not signed 
by her, and not then executed, the contents whereof 
were unknown tothe notary. — Bull v. Coe, 8. C. Cal., 
June 25, 1888; 18 Pac. Rep. 808. 

99. INJUNCTION— Dissolution. An injunction will 
be dissolved when the allegations upon which it is 
granted are denied in the answer, and not sustained by 
proof.—Spencer v. Jones, 8.C. App., Va., July 19, 1888; 7 8. 
E. Rep. 180. 

100. INJUNCTION—Granting Judge— Urgency. —— Only 
on great urgency will an order of injunction be changed, 
except by the same judge who granted it. — Klienv. 
Fleetwood, U. 8. C. C. (Colo.), May 9, 1888; 35 Fed. Rep. 98, 

101. INJUNCTION— Multiplicity of Actions. An in- 
junction will be issued when itis necessary to avoid a 
multiplicity of actions although the parties are solvent. 
—Mayer v. Coley, S.C. Ga., March 3, 1888; 78. E. Rep. 164. 

102, INSOLVENCY Laws — Construction — Judgment — 
Surety. Construction of insolvency laws of Muine, 
the discharge of a surety under such laws and its effect 
tpon a judgment rendered in favor of a cosurety. — 
Danforth v. Robinson, 8. J.C. Me., July 27, 1888; 15 Atl. 
Rep. 27. 

103, INSURANCE—Foreign Companies—Deposit — State 
Treasurer — Statute. Construction of Connecticut 
statutes relative to foreign insurance companies, and 
those relating to the power of State companies to make 
a deposit with the State treasurer to answer the re- 
quirements of other States in which such companies 
transact business. — Cooke v. Warner, 8S. C. Err. Conn., 
April 9, 1888; 14 Atl. Rep. 798. 

104. INSURANCE—Policy—Description. A policy of 
insurance on a livery stable and its contents, carriages, 
etc., does not cover a hack that was an eighth of a mile 
distant from the stable in a repairshop. — Bradbury v. 
Fire, etc. Co., 8. J. C. Me., June 12, 1888; 15 Atl. Rep. 3. 

105. INTEREST—Note—Maturity. Where a promis- 
sory note contains an agreement to pay interest in 
excess of the legal note, such excess will determine at 
the maturity of the note, unless otherwise provided. — 
Sherwood v. Moore, U. 8. C. C. (Ga.), Feb. 25, 1888 ; 35 Fed. 
Rep. 109. 
































en eee 


| 
| 





344 THE CENTRAL LAW JOURNAL. 





No. 14 








106. INTOXICATING LIQUOR— Local Option — Adoption 
of Law. An order of the commissioner’s court de- 
claring an adoption of the local option law, which 
through manifest error shows less than a majority of 
the votes therefor, when by other parts of the order it 
is manifest that a majority of the votes were cast tbere- 
for, is not invalidated thereby.— Ex parte Burrage, Tex. 
Ct. App., June 29, 1888; 9S. W. Rep. 72. 

107. INTOXICATING LIQUORS — Local Option — Amend- 
ment. Where a party is tried for violating the local 
option law in a county, which adopted it prior to the 
amending act of 1887, itis error to charge the penalties 
prescribed by that act, though the offense was com- 
mitted, and the trial had, after the passage of the amen- 
datory act. — Robinson v. State, Tex. Ct. App., June 29, 
1888; 9S. W. Rep. 61. 

108. INTOXICATING LIQUORS— Saloons — Closing. 
Construction of Connecticut statutes relative to intoxi- 
cating liquors and the hours required by law for 
saloons to be closed.— State v. Hellmars, 8. C. Err. Conn., 
Dec. 30, 1887; 14 Atl. Rep. 806. 

109. JuDGE—Special—Powers. A special judge, ap- 
pointed to try a case owing to the disqualification of 
the judge, may try a subsequent action to vacate the 
judgment and to enjoin an execution thereon. —Harris v. 
Musgrave, 8. C. Tex., June 12, 1888; 9S. W. Rep. 90. 

110, JUDGMENT— Default — Production of Paper. 
In order that a judgment by default shall be rendered 
because of the non-production of papers under the 
statute of the State, there must have been previously a 
peremptory order of the court to produce those papers. 
— Parish v. Weed, etc. Co., 8. C. Ga., Nov. 3, 1887; 78. E. 
Rep. 138. . 

111. JUDGMENT—Process—Return. Judgment will 
not be entered upon default, where upon inspection of 
the record it appears by the officer’s return that service 
was had thirteen days before the return day instead of 
fourteen as required by the statute.— Dow v. Murch, 8. J. 
C. Me., June 12, 1888; 15 Atl. Rep. 26. 

112. JUDGMENT — Res Adjudicata — Verdict. An 
estoppel by verdict occurs where each of two causes of 
action, though not identical, yet include some identical 
fact or circumstance that has pressed into verdict and 
judgment.— United States v. Schneider, U. 8. C. C. (Oreg.), 
June 4, 1888 ; 35 Fed. Rep. 107. 

113. JUDGMENT—Vacation—Infancy. Under Ken 
tucky law, an infant is not required to wait till her 
majority before bringing an action to annul a judg- 
ment affecting her rights.—Park v. Bolinger, Ky. Ct. App., 
May 31, 1888; 8S. W. Rep. 914. 

114. JURISDICTION—Federal Courts—Amount. —— The 
United States circuit courts have no jurisdiction of an 
action for the recovery of money or property wherein 
the United States are plaintiffs, under the act of March 
3, 1875, unless the amount in controversy, exclusive of 
costs, exceeds the sum of $500.— United States v. Huffmas- 
ter, U. 8. C. C. (Cal.), May 21, 1888; 35 Fed. Rep. 81. 

115. JURISDICTION—U. 8. Circuit Courts— Amount. 
Under the act of March 3, 1887, the United States circuit 
courts have no jurisdiction of an action to recover 
money or property wherein the United States are 
plaintiffs, unless the amount in controversy exceeds 
$2,000 exclusive of costs. — United States v. Huffmaster, U. 
8. C. C. (Cal.), May 21, 1888; 35 Fed. Rep. 83. 

116. JuROR—Challenge—Practice. A defendant’s 
right to challenge a juror in a criminal case either per- 
emptorily or for case continues until the juror is sworn. 
—State v. Spaulding, 8.C. Vt., July 21, 1888; 14 Atl. Rep. 
769. 
117. JuRy—Discharge of Juror—Discretion. When 
after ajuror has been sworn in a criminal case he be- 
comes unable from any cause to discharge his duties as 
a juror, the court may in its discretion substitute 
another juror and proceed with the trial de novo.— State 
v. Davis, 8.C. App., W. Va., June 30, 1888; 7 8. E. Rep. 24. 

118. LANDLORD AND TENANT — Evidence — Deceased 
Person. It is error to exclude testimony tending to 
show that defendant’s wife rented the land in contro- 









































versy from a third person not a party to the action who 
is since dead.— Brantly v. Mayo, 8. C. Ga., July 12, 1888; 7 
8. E. Rep. 137. 

119. LARCENY—Evidence— Accomplice — Instructions. 
On a trial for larceny the court should not in- 
struct the jury that they should not convict on the un- 
corroborated testimony of an accomplice, in a case in 
which no such evidence has been introduced or offered. 
—State v. Lee, 8. C. 8. Car., July 2, 1888; 7 S. E. Rep. 44. 

120. LIMITATIONS — Exceptions — Absence. Mere 
absence from the State on business or pleasure, does 
not have the effect of extending the statutory limit for 
bringing suits pro tanto.— Tomes v. Barney, U. 8. O. C. (N. 
Y.), April 9, 1888 ; 35 Fed. Rep. 112. 


121. LIMITATION—Statute of—Administrator. The 
statute of limitations begins to run against demands 
made upon an administrator forerrors in his account 
from the time that he files a settlement which purports 
to be final.—Ariail v. Ariail, 8. C. 8. Car., June 30, 1888; 7 
8. E. Rep. 35. 

122. Lis PENDENS—Vessels—Jurisdiction. —- One who 
purchases a steam tug without notice of the pending 
litigation over his vendor’s title, is not affected by the 
result thereof, when it does not appear that the tug, at 
the time of the purchase, or any time since, was within 
the State.—Carr v. Lewis Coal Co., 8. C. Mo., June 18, 1888 ; 
88. W. Rep. 907. 

123. MARRIED WOMAN—Attorney and Client. The 
counsel of record of a married woman has the same 
power to bind his client in matters connected with the 
litigation that counsel for other suitors have in like 
cases.— Williams v. Simmons, 8. C. Ga., Jan. 16, 1888; 7 8. E. 
Rep. 133. 

124. MASTER AND SERVANT—Negligence. Circum- 
stances stated under which a corporation employing, 
for the construction of a building, a mason and a car- 
penter, was held not to be responsible for the death of 
the latter caused by the negligence of the former.— 
Keith v. Walter, etc. Co., 8. C. Ga., May 14, 1888;7 8. E. 
Rep. 166. 

125. MASTER AND SERVANT—Servant’s Torts—Liability. 
If an agent, while engaged in his master’s service, 
illegally arrest another man, supposing him to be a 
fugitive, the master is liable.—Harris v. Louisville, etc. 
Co.. U. 8. CO. C. (Tent.), March 31, 1888; 35 Fed. Rep. 116. 


126. MORTGAGE—Foreclosure—Executors. A mort- 
gage by A to secure B’s debt may be foreclosed after B’s 
death, though the holder of the note fails to present it 
against B’s estate.—Aull v. Cor, 8. C.Cal., June 27, 1883; 
18 Pac. Rep. 808, 


127. MORTGAGE—Foreclosure—Parties.—A sold land 
to B, reserving alien for unpaid purchase money. A 
part of the land was sold under execution against B to 
C, whose deed was recorded. A foreclosed and sold O’s 
part, which satisfied his lien: Held, that C, being in 
possession, and not being made a party to such suit, 
was not bound by it, and the deed to the purchaser was 
not admisslble against him.—Ballard v. Carter, 8. C. 
Tex., June 12, 1888; 9S. W. Rep. 92. 


128. MORTGAGE—Foreclosure—Statute. The stat- 
ute of Connecticut, regulating the foreclosure of mort- 
gages and the parties thereto, applies only to mort- 
gages made after the passage of the statute.—Curtiss v. 
Hazen, 8. C. Err. Conn., Dec. 30, 1888; 14 Atl. Rep. 771. 

129. MORTGAGE—Deed Absolute—Trust— Constructive 
Trust. Circumstances stated under which it was 
held that, in Delaware, a mortgage is only security for 
debt, and creates no fiduciary relations between the 
parties. A deed from the mortgagor to the mortgagee, 
absolute in its terms, creates no constructive trust.— 
Walker v. Farmers’ Bank, 8, C. Err. Conn., June 2], 1888 ; 
14 Atl. Rep. 818. 

130. MUNICIPAL CORPORATIONS — Bonds — Innocent 
Purchaser. A plaintiff having knowledge of the 
fact that a city council borrowed money on bonds and 
expended it in aiding a railroad company unlawfully, 
cannot recover on dishonored coupons of such bonds. 
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—German Am. Bank v. City of Brenham, U.8. C 
April Term, 1888 ; 35 Fed. Rep. 185. 

131. MUNICIPAL CORPORATIONS — Bonds — Power to 
Issue. A city, being authorized to borrow money 
for “general purposes,” had power to issue commercial 
bonds for the sums borrowed, which will bind the cor- 
poration.—German American Bank v. City of Brenham, U. 
8. C. C. (Tex.), April Term, 1888 ; 35 Fed. Rep. 185. 

132. MUNICIPAL CORPORATIONS— Pleading—Notice.— 
Where a municipal corporation is bound by law to keep 
its streets, sidewalks, etc.,in good order, a person in- 
jured by such streets or sidewalks is not bound to aver 
in his declaration that the corporation had notice of 
the defect in the street or sidewalk, by means of which 
he was injured, and of which injury he complains.— 
Chapman v. Town of Hilton, 8.C. App. W. Va., June 27, 
1888; 7S. E. Rep. 22. 

133. MUNICIPAL CORPORATIONS — Reincorporation.— 
Under Texas law, an effort to incorporate anew, with 
enlarged boundaries, a municipal corporation, which 
had failed for five years to elect officers, is nugatory.— 
Seate v. Dunson, 8. C. Tex., June 12, 1888; 9 S. W. Rep. 103. 


134. MUNICIPAL CORPORATIONS—Streets — Statutes.—— 
The statute of Georgia, authorizing municipal corpora- 
tions to permit encroachments on their streets for a 
money compensation, does not authorize such a cor- 
poration to grant to arailroad company a block of land 
80 feet by 480 feet for depot purposes.—Daly v. Georgia, 
etc. Co., 8. C. Ga., July 11, 1888; 7S. E. Rep. 146. 

135. NEGLIGENCE. Circumstances stated under 
which it was held that leaving a horse unhitched con- 
stituted negligence.—Phillips v. DeWald, 8. C. Ga., Oct. 
12, 1887; 78. E. Rep. 151. 

136. NEW TRIAL—Deposition—Witness—Objection.— 
Where the answers of a witness in his depositions were 
written by him apart from the commissioners and in 
their absence, that fact of itself is not sufficient to au- 
thorize a new trial.— Wimpy v. Gaskill, 8. C. Ga., Oct. 15, 
1887; 7S. E. Rep. 156. 

137. NEW TRIAL—Weight of Evidence. After two 
or more concurrent verdicts, the evidence is to be 
taken by a reviewing court, whether on certiorari or 
writ of error, most strongly in favor of the prevailing 
party.— Winsor v. Cruise, 8. C. Ga., Nov. 29, 1887; 7 8. E. 
Rep. 141. 

138. OFFICERS— Legislative Control. Act Tex., 
April 12, 1883, creating a land board, composed of State 
officers, to sell and lease the public school !ands, is con- 
stitutional.— Arnold v. State, 8. C. Tex., June 19, 1888; 95. 
W. Rep. 120. 

1389. OFFICERS—Pilot Commissioners—Term.——Under 
California law, the pilot commissioners for the ports of 
San Francisco, Mare Island and Benicia cannot be re- 
moved by the governor without the concurrence of the 
senate.—People v. Freese, 8. C. Cal., June 21, 1888; 18 Pac. 
Rep. 812. 

140. PARTITION—Verdict—Judgment. A decree for 
partition, entered on a general verdict of a jury, allot- 
ting a particular section of the tract to each party, is 
erroneous. Only their rights should be defined, and 
commissioners appointed to make partition.—Reid v. 
Howard, 8. C. Tex., June 15, 1888; 9 8. W. Rep. 119. 


141, PARTNERSHIP—Power— Preference. Accord- 
ing to the rule, in Iowa, one partner of an insolvent 
firm cannot execute a valid chattel mortgage on the 
firm assets to secure a creditor of the firm.—Osborne v. 
Barge, U.8. C. C. (Iowa), May 9, 1888; 35 Fed. Rep. 92. 

142. PATENTS—Anticipation— Sleeve-nut. Patent 
No. 236,723, to George H. Sellers, for a sleeve-nut, is 
void for want of novelty.—Sellers v. Cafrode, U. 8. C. C. 
(Penn.), April 27, 1888; 85 Fed. Rep. 131. 

143. PATENTS—Foreign Patent—Duration—Pleading.— 
The term of a domestic patent is iimited, under U. 8. 
Rev. Stat. § 4887,to the term of a foreign patent, and 
when it appears on the face of the bill that the defense 
of such limitation may be raised by defendant, the lat- 
ter may interpose the same bya plea.—Kdison, etc. Co. 
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v. United States, etc. Co.,U.8.C.O0.(N. Y.), May 15, 1888; 
35 Fed. Rep. 134. 

144. PaTENTS—Former Adjudication—Interference.—— 
When the only question raised by interference pro- 
ceedings before the patent office is priority of inven- 
tion, a decision thereon is not equivalent to an adjudi- 
tion when in an action the patent is assailed for want 
of novelty.—Dickerson v. De Lu Vergne, etc., U. 8. 0. O. 
(N. Y.), March 5, 1888; 35 Fed. Rep. 143. 

145. PATENTS—Infringement—Heel stiffeners. The 
first claim of patent No. 180,340,to James L. Hatch, for 
blanks for heel-stiffeners,is limited to a flat corru- 
gated or indented blank, and is not infringed by a 
curved blank.—Haich v. Toune, U. 8.C.C. (Mass.), May 
24, 1888 ; 35 Fed. Rep. 139. 

146. PaTENTS—Infringement— Watches. Reissued 
letters patent No. 9,467, granted November 16, 1880, to 
Freese, for roller abstract or for watches, is infringed 
by the device known as the Saundersen patent.—Freese 
v. Swartchild, U. 8.C. C. (Ill.), May 28, 1888; 35 Fed. Rep. 
141. 

147. PATENTS—Injunction. When, in an applica- 
tion for a preliminary order to enjoin an infringement, 
the defendants admit that, construing the patent as 
plaintiff's construed, they did infrine, but insist that 
such is not the proper construction of it, the court will 
not grant the order, unless an adjudication or its 
equivalent be shown.—Dickerson v. De La Vergne, etc., U. 
8. C. C. (N. Y.), March 5, 1888; 85 Fed. Rep. 143. 

148. PATENTS—Novelty—Stockings. Letters patent 
No. 174,711, granted to Edward Tivey, for improvement 
in elastic hose, are void for want of novelty.—Gorse v. 
Parker, U. 8. C. C. (Ill.), May 14, 1888; 35 Fed. Rep. 129. 

149. PATENTS—Patentability—Hammock Blocks. 
The second claim of patent on hammock blocks, 
granted Nov. 18, 1879, to Travers, is invalid for want of 
invention.— Travers v. Boston, etc. Co., U. 8. C. C. (Mass.), 
May 24, 1888; 35 Fed. Rep. 133. 

150. PATENTS — Threatened Infringement. The 
circuit court will entertain a bill to enjoin a threat- 
ened infringement of a patent, none having actually 
occurred.— Sherman v. Nutt, U. 8. C. C. (Conn.), May 23, 
1888 ; 35 Fed. Rep. 149. 

151. PLEADING—Abatement— Waiver. The atten- 
tion of the court was called to the misjoinder of parties 
plaintiff while charging the jury: Held, that such de- 
fense was waived under rule 24.—Howard v. Britton, 8. C. 
Tex., May 29, 1888; 9S. W. Rep. 73. 

152. PLEADING—Action—Seal—Agent. In an action 
on a contract for ties, where the contract was evidenced 
by writing under seal by the agent of defendant, and the 
contract was afterward ratified by the defendant: Held, 
that it was not necessary that the ratification should be 
under seal, the written contract being merely a memo- 
randum. — Florida, etc. Co. v. Varnedoe, 8. C. Ga., July 12, 
1888; 78. E. Rep. 129. 

153. PLEADING — Bond — Misjoinder. One of the 
sureties on a tax-collector’s bond died and a new bond 
was given. Suit was brought on the old bond, but by 
amendment the new bond was set up and the sureties 
thereon made parties: Held, that the error was harm- 
less, where judgment was rendered solely on the old 
bond.—Finch v. State, 8. C. Tex., June 5, 1888; 9 8. W. Rep. 
85. 

154. PLEADING— Declaration. A court in declara- 
tion which alleges that an act was committed on divers 
days between two stated days is bad on general de- 
murrer. — Shorey v. Chandler, 8. J. Ct. Me., June 18, 1888; 
15 Atl. Rep. 24. 

155. PLEADINGS — Limitations. Under Texas law, 
the defense of the statute of limitations must be spec- 
ially interposed. — Gathright v. Wheat, 8. C. Tex., May %, 
1888; 98. W. Rep. 76. 

156. PLEADING—Quantum Merrit— Contracts. Be- 
covery may be had on a quantum merrit for labor and 
service performed under a contract void under the 
statute of frauds.—Lapham v. Osborne, 8. C. Nev., July 30, 
1888; 18 Pac. Rep. 881. 
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157. PLEADING—Removal—Local Prejudice. —— Under 
laws of Congress of 1887, providing for removal of suit 
from State court to United States court on account of 
prejudice or local influenc-, defendant will not be able 
to obtuin justice, a plea should deny the existence of 
such facts in order to raise the issue; beliefis not suf- 
ficient.— Taylor County v. Baltimore g O. R. R., U. 8. C. C. 
(W. Va.), June 16, 1888; 35 Fed. Rep. 161. 

158 POwERS—Testamentary—Executor. Where a 
power of sale, given by a will to executors, of necessity 
implies a trust, personal to the parties itcan only be 
exercised by them; but if the power is given to the ex- 
ecutors as executors it may be exercised by their lawful 
successors. — Joralemon’s, etc. v. Van Riper, N. J. Ct. 
Chan., June 8, 1888; 14 Atl. Rep. 480. 

159. PracTicE—Challenges — Review. Where the 
party complaining has not been clearly deprived of a fair 
and impartial jury, the discretion of the trial court in 
allowing challenges for cause will not be reviewed. — 
Couts v. Neer, 8. C. Tex., April, 1883; 9 S. W. Rep. 40. 

160. PRACTICE—Reinstatement—Dismissal. Where 
an action has been dismissed for want of prosecution 
and is afterward reinstated, the land in controversy 
having been sold for costs, a motion to set aside the judg- 
ment reinstating the case on the grounds (1) that there 
were no defects apparent on the fuce of the record, and 
(2), that the land had passed into the hands of a bona 
fide purchaser while the judgment was subsisting, and 
before the motion to set it aside, will not be granted. — 
Graham v. Smith, 8. C. Ga., July 12, 1888; 78. E. Rep. 131. 

161. PRacTICE—Reopening Case. It is within the 
discretion of the trial court to open the case to hear 
further evidence, after the case hus been tried but be- 
fore any decision has been rendered, and to continue 
the case for such evidence.— West v. Cameron, S. C. Kan., 
July 7, 1888; 18 Pac. Rep. 894. 

162. PRINCIPAL AND SURETY— Bail Bond — Conviction. 
A forieited his bail bond and judgment nisi was 
entered thereon. More thantwo months thereafter he 
was arrested on an alias capias, and more than five 
months thereafter he gave a new bond and was re- 
leased. Subsequently he was tried and convicted: Held, 
that these facts did not release the sureties on the first 
bond. — Conner v. State, Tex. Ct. App., June 30, 18838; 9 S. 
W. Rep. 63. 

163. PRINCIPAL AND SURETY— Release of Surety. 
Extending u note, bearing twelve per cent. interest, on 
payment of the interest then due and three per cent. 
additional ieterest, discharges the surety, without 
whose knowledge and consent it is done. — Mann v. 
Brown, 8. C. Tex., June 19, 1888; 98. W. Rep. 111. 

164. PUBLIC LaNDs—Lease— Texas Law. The law 
of Texas of April 12, 1888, providing for the lease of 
school lands, subject to the right to sell to actuul set- 
tlers is constitutional.—Simissen v. State, 8. C. Tex., June 
19, 1888; 9S. W. Rep. 112. 


165. PUBLIC Lanps—Mexican Grant—Land office. 
Act of Cong. July 23, 1866, §7, giving one, who in good 
faith has purchased land from Mexican grantees, which 
on survey have been excluded therefrom, the right to 
purchase the same at the minimum price applies to a 
Mexican grant called a float. The secretary of the 
interior may entertain an appeul from the decision of 
the land - office in a case between two claimants, involv- 
ing the construction of said act. The decisions of the 
officers of the land-office are reviewable only in matters 
of law.— Hays v. Steiger, 38. C. Cal., June 13, 1888; 18 Pac. 
Rep. 670. 

166. QUIETING TITLE — Venue — Jurisdiction. A 
court of equity having jurisdiction of the puarties can 
compel a defendant to discharge an apparent cloud 
upon the title of land situated in another State. — Remer 
v. Mackay, U. 8. C. C. (Ill.), May 21, 1888; 85 Fed. Rep. 85. 

167. RAILROADS—Accidents to Trains — Pleading. 
A complaint states a good cause of action, which 
alleges that the air breaks of the cars were not adjust- 
able, and when the engine was detatched from the 
train the latter moved down a grade at great speed and 



































injured the plaintiff, an express messenger. — Lyonv. 
Union Pac. Ry., U. 8. C. C. (Colo.), May 11, 1888; 35 Fed. 
Rep. 1ll. 

168. RAILROAD CoMPANY — Negligence. Circum- 
stances stated under which it was held that a judgment 
against a railroud company for negligence might be 
sustuined.— State v. Boston, etc. Co ,8. J. C. Me., June 19, 
1888; 15 Atl Rep. 36. 

169. RAILROAD COMPANY—Stock— Killing — Dilligence. 
Under the “stock killing” law of South Curolinaa 
railroad company is held to no higher degree of cure 
and diligence than a prudent person usually exercises 
in his own affairs. — Molair v. Port Royal, etc. Co., 8. C. 8. 
Car., July 13, 1888; 7S. E. Rep. 60. 

170. RELEASE—Duress — Damages. A release for 
damages made under a duress, and not fairly and vol- 
untarily obtuined is not binding. — Harris v. Louisville, 
etc. Co., U. 8. C.C. (Tenn.), March 31, 1888; 35 Fed. Rep. 
117. 

171. ReMOVAL OF CAUSES— Application — Jurisdiction. 
When a petition fur the removal of a cause to the 
United States court is filed, the State court can deter- 
mine for itself whether on the face of the record a re- 
moval has been effected.—Larson v. Cox, 8. C. Kan., July 
7, 1888; 18 Pac. Rep. 892. 


172. REMOVAL OF CAUSES — Corporations. The 
Baltimore and Ohio R. R.is a Maryland corporation, 
and as such may remove a cause commenced in the 
Stute court of W. Va. tothe United States circuit court 
for that division. — Baltimore ¢ O. R. R. v. Ford, U. 8. O. 
C. (W. Va.), June 27, 1888; 35 Fed. Rep. 170. 

173. REMOVAL — Proceedings in State Court — Injunc- 
tion. A plaintiff may be enjoined from pressing a 
cause in a Stute court, where proper petition and bond 
has been filed for its removal to the federal court, and 
judgment rendered in such latter court. — Baltimore ¢ 
Ohio R. R. v. Ford, U. 8. C.C. (W. Va.), June 27, 1888; 35 
Fed. Rep. 170. 

174. SALE—Conditional Sale—Landlord and Tenant.— 
Where the seller of furniture who reserves the title 
until the purchase money is paid fails to have the 
proper instrument recorded, his claim is postponed to 
that of a landlord who on the faith of the furniture 
gives credit for rent to the purchaser. — Gartrell v. Clay, 
8. C. Ga., May 28, 1888; 7S. E. Rep. 161. 

175. SALE—Conditional Sale—Recording. —— A writing 
which evidences a conditional sale of property must be 
recorded in the county in which the vendee resides. — 
Cohen v. Candler, S.C. Ga., Nov. 29, 1887; 78. E. Rep. 160. 

176. SALE—Declarations of Vendor. Declarations 
of A that he had sold personal property to B,to whom 
he had delivered possession, will uphold a finding to 
that effect in favor of B’s creditors, who had acted on 
such declarations.—Orth v. Bauer, 8. C. Minn., June 2, 
1858 ; 38 N. W. Rep. 758. 

177. SALE—Failure of Consideration—Evidence. A 
sued B for the price of a threshing machine. B claimed 
that it did not work as well as A represented it would: 
Held that, evidence that it worked imperfectly on va- 
rious occasions while in the use of B was relevant. — 
Aliman v. York, 8. C. Tex., June 22, 1888; 9S. W. Rep. 127. 

178. SHERIFF—Jurisdiction — Arrest. A sheriff is 
not authorized to make an arrest beyond the limits of 
his county.—Jones v. State, Tex. Ct. App., June 27, 1888; 9 
8. W. Rep. 53. 

179. SPECIFIC PERFORMANCE—Deed—Tender. In a 
bill for specific performance, it is not necessary for the 
complainant to tender to the defendant a deed convey- 
ing the land old,even although the conveyance and 
the payment of the purchase money are the subjects of 
interdependent covenants.— Vaught v. Cain, 8. C. App. 
W. Va., June 27, 1883; 75. E. Rep. 9. 

180. SPECIFIC PERFORMANCE—Dil gence—Trusts. 



































A contract for the sale of land which has lapsed for a 
period of three years does not present such a case of 
diligence as will resuscitate a fiduciary relation for the 
purposes of a specific performance.—Bacon v. Hennessy, 
U. 8. C. C. (Minn.), June 27, 1888; 35 Fed. Rep. 174. 
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181. StocK—Corporation—Advances— Security. A 
corporation which makes advances to another corpo: 
ration, taking the latter’s stock as collateral security 
for loans, does not come within the statute of West 
Virginia forbidding one corporation from purchasing 
stock or securities of another.— Tayler County v. Balti- 
more, etc. R. Co.,U. 8. ©. C. (W. Va.), June 16, 1888; 35 
Fed. Rep. 161. 

182. SUNDAY—Work of Necessity—Ice Factory. 
Operating an ice factory on Sunday is a work of neces- 
sity, under Texas luws, when it appears that after the 





factory is started up twenty-four to thirty hours must be_ 


lost in obtaining the proper temperature.—Kennersdorf 
v. State, Tex. Ct. App., June 23, 1888; 8 S. W. Rep. 926. 


183. SoNDAY—Work of Necessity—Shoeing Horses.— 
Shoeing horses on Sunday for the mail coach is a work 
of necessity, when they arrive late Saturday, lame, and 
with loose shues, when the schedule time of the post- 
office department requires the stuge to leave before 4 
A. M. on Monday, and no other horses are available.— 
Nelson v. State, Tex. Ct. App., June 16, 1888; 8S. W. Rep. 
927. 

184. TAXATION—Assessment—Levy. Various taxes 
held illegal, because of failure to comply with the re- 
quirements of the law of the assessing board.—Slaugh- 
ter v. City of Louisville, Ky. Ct. App., June 19, 1888; 8S. W. 
Rep. 914. 

18. TAXATION—Collection of Taxes—Description.— 
Construction of laws relating to taxation in Georgia. A 
tax-collector has power to issue an execution for un- 
paid taxes. What misdescription of land in such exe- 
cution will not render it void.—Gardner v. Donalson, 8. 
C. Ga., March 3, 1888; 78. E. Rep. 163. 

186. TAXATION — Exemptions — Constitution. An 
exemption not permitted by the constitution cannot be 
effected by releasing or refunding the taxes levied.— 
Le Duc v. City of Hastings, 8. C. Minn., July 3, 1888; 38 N. 
W. Rep. 803. 

187. TAXATION — Lease — School Lands. School 
lands leased for aterm of ten years can only be as- 
sessed against the lessee at the value of the lease.— 
Daugherty v. Thompson, 8. C. Tex., June 12, 1888; 9 8. W. 
Rep. 99. 

188. TAXATION—Tax-title—Setting Aside. Where 
defendant holds title under a void or voidable deed, 
plaintiff’s action to set it aside will not be defeated be- 
cause plaintiff had not tendered the money paid by de- 
fendant, when the plaintiff honestly believes that the 
land was not subject to those taxes.— West v. Cameron, 
8. C. Kan., July 7, 1888; 18 Pac. Rep. 894. 


189. TAXES—Purchuse—Partnership.—A partnership 
to purchase land at tax-sales is not unlawful, when it 
does not appear that it tended to prevent competition 
or fair sales.— Dawson v. Ward, 8. C. Tex., June 12, 1888; 9 
8S. W. Rep. 106. 

190. TELEGRAPH COMPANIES—Night Message — Stipu- 
lation. In an offer by a telegraph company to send 
night messages at reduced rates, cannot lawfully con- 
tain a stipulation that the sender must agree not to 
claim damuges beyond the sum equal to ten times the 
amount of fee for transmission. Such a stipulation is 
against public policy, and void.— Fowler r. Western, etc. 
Co., 8. J. C. Me., June 16, 1888; 15 Atl. Rep, 29. 

191. TRADE MARK—Descriptive Words—Taffy Tolu.—— 
The words “taffy tolu,” as applied to a chewing gum, 
is descriptive rather than originative, and are not 
susceptible of appropriation as a trade-mark, in the 
absence of a patent for the ingredients constituting the 
whole article.—Colgan v. Danheizro, U. 8. C. C. (11l.), May 
17, 1888; 35 Fed. Rep. 150. 

192, TRADE-MARK—Property Right. A trade-mark 
is protected, not in vindication of the rights of the pub- 
lic, but to protect the property right of the true owner 
of the trade-mark.—Schneider v. Williams, N. J. Ct. Chan., 
July 24, 1588; 14 Atl. Rep. 812. 

193. TRESPASS To TRY TITLE—Comptroller’s Certifi- 
cate. In an action to try title,the patents merely 


























describing the lots by numbers, and the maps being 
lost, the certificate of the comptroller, showing the re- 
spective ureus, is admissible as tending to locate the 
boundary.—Zdwards v. Smith, 8. C. Tex., June 5, 1888; 9 
8S. W. Rep 77. 

194. TrusT—Trustee—Power. Where land is given 
to atrustee by will, to apply the income to the support 
of A, and after his death to convey the land ‘to B, the 
legal title is not vested in B upon the deuth of A, by 
force of the statute of uses.—Ayer v. Ritler, 8. C. 8. Car., 
July 13, 1888; 78. E. Rep. 153. 

195. UsuURY. The defense of usury is personal to 
the debtor. He only can avail himself of it before a 
court or commissioner exercising judicial functions. — 
Barbour v. Thompkins, 8. C. App., W. Va., June 30, 1888; 7 
S. E. Rep. 1. 

19%. VENDOR—Bona Fide Purchaser—Insanity. An 
insane party coerced his wife to join in a deed to prop- 
erty. The vendee boughtin good faith: Held, thut the 
land should be decreed to A’s estate, upon refunding 
the money received, and if such money is not paid the 
land should be sold to discharge said sum. — Pearson v. 
Coz, 8. C. Tex., June 18, 1888; 9 8S. W. Rep. 124. 

197. USUuRY—Pleading—Statute— Mortgage. Con- 
struction of South Carolina statute of 1882 concerning 
usury. When a defense is partly a defense to the action 
and partly a counterclaim, the plaintiff should resort to 
a motion to have the defense made more distinct and 
not to a demurrer. — McGownv. McSween, 8. C. 8. Car., 
July 13, 1888; 7S. E. Rep. 45. 

198. Usury— Statute — Repeal — Constitutional Law. 
The statute of Connecticut of 1872 authorizing con- 
tracts for interest in excess of 6 per cent. is constitu- 
tional,and the act of 1873 repealing it does not revive 
the act of 1849, which authorized a debtor who had paid 
usurious interest to set it off against the principal debt. 
— Hinman v. Goodyear, 8. C. Err. Conn., April 0, 1888; 14 
Atl. Rep. 804. 

199. WATER AND WATER COURSES — Reasonable Use — 
Steam Power. Circumstances stated under which 
the owner of a mill who in addition to -his water power 
had steam power also attached to his works made an 
unreasonable use of the water tothe detriment of the 
mill owners on the same stream lower down.— Mason v. 
Hoyle, 8. C. Err. Conn., June 26, 1888; 14 Atl. Rep. 786. 

200. WILL. Where by a will a testatrix, a married 
woman, bequeathed to her sister a trunk and its con- 
tents, and the sister found in it $1,800in money, anda 
bank book showing a deposit $765, and a letter request- 
ing the sister to keep the principal of the money for 
her child, and if it died to keep it for herself. The child 
died: Held, that the money went to the sister and the 
bank deposit to the husband.— Appeal of Magoohan, 8. C. 
Penn., Oct, 25, 1887; 14 Atl. Rep. 816. 





























CORRESPONDENCE. 





To the Editor of the Central Law Journal: 


Your comments on the decision in Minnesota, hold- 
ing the telegraph company liable for the tort of its 
agent in forging a telegram, asking for a remittance 
to purchase wheat, including the full amount of 
money sent and thereby lost, in the measure of dam- 
ages, suggest a few important queries. Was not the 
decision correct on the ground that it was the remit- 
tance, and not the subsequent stealing, that took the 
money out of the control of the plaintiff? Suppose 
the express company had delivered the money to 
the addressee, and he had absconded, would 
not the party be without remedy, unless 
against the telegraph company? I am interested, 
not in the particular decision made in Minnesota, but 
in the principles on which such cases must be de- 
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cided, and hence would care quite as much to have 

the further comments of the JOURNAL as to read the 

argument of the court in the particular case decided. 
K. 


We answer our correspondent’s question with 
pleasure. In the case on which we commented (27 
Cent. L. J. 255), we think the express company was 
the party primarily responsible to the loser of the 
money, for the reasons we formerly stated, and for 
the further reason that the loss of the money was the 
direct, proximate and immediate consequence of the 
breach of the contract, expressed in its receipt. In 
the case supposed by our correspondent, to-wit: That 
the remittance had been made in pursuance of a 
forged telegram, that the express company had faith- 
fully discharged its duty and delivered the money to 
the person to whom it was addressed, and that he had 
absconded with it, the telegraph company would be 
liable; but we are inclined to think that it could show 
in mitigation of damages, though not in bar of the 
action, that the person to whom the money had been 
delivered had been theretofore entirely trustworthy, 
had enjoyed the full confidence of the sender of the 
money, and that the loss was one of the casualties in- 
cident to commercial life.—[Eb. 





QUERIES AND ANSWERS.* 


| Correspondents are requested to draw up their answers in 
the form in which we print them, and not in the form of letters 
to the editor. They are also admonished to make their answers 
as brief as may be.—Ed.] 


QUERY No. 10. 


Six years ago, A B and C were tenants in common 
of a tract of land. C has within a month last past at- 
tained his majority. At that time, i. e., six years ago, 
A and B, either being ignorant of C’s title or wilfully 
disregarding it, caused a partition to be made between 
themselves of the whole tract by a decree of court, in 
an action to which C was not a party. They have since 
held adverse possession of their allotted parcels 
against each other for more than five years, the period 
of limitation, the statute, however, saving the rights 
of minors. Such adverse possession in this State vests 
or gives title, but does not bar an action by C for par- 
tition: 58 Cal. 590. What are the rights and remedies 
of C? Is,asI presume it is, the partition void as to 
him? If he should now bring suit for partition what, 
if any, would be the effect, as between A and B, of 
first, the former decree; second, the adverse posses- 
sion? Would it be possible to allot to C all of his 
segregated tract wholly within either one of the tracts 
of A and B, as allotted to them in the former decree? 
If so, how and from what tract is that party (A or B 
as the case may be,) to be compensated for the land 
awarded to C? Isadecree in partition binding upon 
any party unless all the tenants in common were par- 
ties to the action in which it was rendered? 





Lex. 





RECENT PUBLICATIONS. 





Tue WORK OF THE ADVOCATE. A Practical Trea- 
tise, containing Suggestions for Preparation and 
Trial, including a System of Rules for the Exami- 





nation of Witnesses and the Argument of Ques- 
tions of Law and Fact, together with the Rules of 
Trial Practice. By Byron K. Elliott and William 
F. Elliott. Indianapolis, Ind.: The Bowen- 
— Company, Publishers and Booksellers. 


We take great pleasure in recommending this book 
tothe profession, and, contrary to the modest dis- 
claimer of the authors, we do not exclude the older 
and more experienced members of the profession from 
those who will derive much benefit from its perusal. 
While it is very true that the juniors will derive the 
greater share of benefits from this work, itis equally 
true that there are many things in the volume which 
older lawyers did not know before. It is an element 
of great value in this work that so much of it is taken 
from what may be called the unwritten practice of 
courts of justice. There is avast deal of knowledge 
of the practice of the law which the practitioner ought 
to have which he cannot acquire from books without 
a great deal of labor and difficulty, and which in gen- 
eral is only acquired by the lessons of that hardest, 
though most trustworthy of all teachers, experience. 
To a great extent this work supplies the need we have 
indicated, and will furnish to its readers a large 
amount of useful, practical information. The expe- 
rience of the elder of the authors, and the learning and 
ability of both, furnish the amplest assurance that 
their work has been well and thoroughly done, and we 
hazard nothing in saying to the profession that the 
work is well worthy of most favorable consideration. 


JETSAM AND FLOTSAM. 





Days of grace do not accord with the simplicity of 
the common law, though the insular commercial 
spirit of our English ancestors forced them into use as 
an exception. This commercial aggressiveness still 
characterizes some of our younger Britons as it is 
told that a banker forgot his promise to marry on such 
a day, and when stirred up by a telegram, was scared 
half out of his wits. Still—and this is a peculiarity of 
the mildness of the common law, which is only com- 
mon sense reduced to order—he bethought himself 
in a vague way, of that sterling maxim, interest re- 
ipublice ut sit finis litium, and wired back: “Thought 
I had three days’ grace. Don’t let it goto protest. 
Coming on the nexttrain. Andit was so. Moral:— 


He who courts and runs away 

May live to court another day; 

But he who courts and will not wed 
May find himself in court instead. 








